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S-3738. 3

SENATE BI LL 6638

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on
By Senators Horn, Schow and ke

Read first tine 01/23/98. Referred to Commttee on Commerce & Labor.

AN ACT Relating to consuner protection regarding contractors;
amendi ng RCW 18.27.010, 18.27.030, 18.27.040, 18.27.050, 18.27.100,
18.27.114, 18.27.340, 60.04.021, 60.04.031, and 60.04. 041; addi ng a new
section to chapter 82.01 RCW addi ng new sections to chapter 18.27 RCW
addi ng new sections to chapter 43.131 RCW repeal i ng RCW18. 27. 075; and
prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW18.27.010 and 1997 ¢ 314 s 2 are each anended to read
as follows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Contractor" neans any person, firm or corporation who or
which, in the pursuit of an independent business undertakes to, or
of fers to undertake, or submts a bid to, construct, alter, repair, add
to, subtract from inprove, nove, weck or denolish, for another, any
bui |l di ng, highway, road, railroad, excavation or other structure,
proj ect, devel opnent, or inprovenent attached to real estate or to do
any part thereof including the installation of carpeting or other floor
covering, the erection of scaffolding or other structures or works in
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connection therewth or who installs or repairs roofing or siding; or,
who, to do simlar work upon his or her own property, enploys nenbers
of nore than one trade upon a single job or project or under a single
building permt except as otherw se provided herein. "Contractor"”
i ncl udes any person, firm or corporation covered by this subsection,
whet her or not registered as required under this chapter.

(2) "Ceneral contractor” nmeans a contractor whose business
operations require the use of nore than two unrel ated buil ding trades
or crafts whose work the contractor shall superintend or do in whol e or

inpart. "Ceneral contractor" shall not include an individual who does
all work personally w thout enpl oyees or other "specialty contractors”
as defined in this section. The ternms "general contractor” and

"bui | der" are synonynous.

(3) "Specialty contractor” means a contractor whose operations do
not fall within the foregoing definition of "general contractor"”

(4) "Substantial conpletion" neans the earliest occurrence of
ei t her: (a) The date upon which the work of inprovenent has been
conpl eted as specified under the contract; (b) the date upon which the
i nprovenent becones usable or fit for the purposes for which it was
intended; (c) the date of issuance of a certificate of occupancy; or
(d) the date of occupation or use of the inprovenent by the owner or an
agent of the owner.

(5) "Unregistered contractor” neans a person, firm or corporation
doi ng work as a contractor w thout being registered in conpliance with
this chapter. "Unregistered contractor" ((+neludes—contractors—whose

date—or—has—been—suspended)) does not include those contractors who
have conplied with all the requirenents for registration but have not
had their application processed by the departnent.

((65))) (B6) "Work of inprovenent" nmeans work perfornmed or provided,
including |labor, materials, equipnent, and professional services, that
led to the inprovenent of real property for a private or public owner.
Wrk of inprovenent includes increnental inprovenents that are in
thensel ves conpl ete but do not necessarily bring a property inprovenent
to a state of substantial conpletion.

(7) "Departnent" neans the departnent of |abor and industries.

((6))) (8) "Director" nmeans the director of the departnent of
| abor and industries.
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((6A)) (9) "Verification" nmeans the recei pt and duplication by the
city, town, or county of a contractor registration card that is current
on its face, checking the departnent’s contractor registration data
base, or calling the departnent to confirm that the contractor is
regi st ered.

(10) "Residential honeowner" neans an individual person or persons
owni ng real property upon which one single-famly residence is to be
built with a total cost of five hundred thousand dollars or less or
upon which there is a single-famly residence to which construction
i nprovenents not exceeding five hundred thousand dollars are to be made
and in which the owner intends to reside upon conpletion of any
construction.

(11) "Partnership" neans any business fornmed under Title 25 RCW

Sec. 2. RCW18.27.030 and 1997 ¢ 314 s 4 are each anended to read
as follows:

(1) An applicant for registration as a contractor shall submt an
application under oath upon a formto be prescribed by the director and
which shall include the followng information pertaining to the
appl i cant:

(a) Enpl oyer social security nunber.

(b) As applicable: (i) The industrial insurance account nunber
covering enployees domciled in Washington; and (ii) evidence of
wor kers’ conpensati on coverage in the applicant’s state of domcile for
t he applicant’ s enpl oyees working in Washi ngton who are not domciled
i n Washi ngt on.

(c) Enploynent security departnent nunber.

(d) State excise tax registration nunber.

(e) Unified business identifier (UBlI) account nunber nmay be
substituted for the information required by (b), (c), and (d) of this
subsecti on.

(f) Type of contracting activity, whether a general or a specialty
contractor and if the latter, the type of specialty.

(g) The nane and address of each partner if the applicant be a firm
or partnership, or the nane and address of the owner if the applicant
be an individual proprietorship, or the name and address of the
corporate officers and statutory agent, if any, if the applicant be a
corporation. The information contained in such application shall be a
matter of public record and open to public inspection.
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(2) The departnment may verify the workers’ conpensation coverage
i nformati on provided by the applicant under subsection (1)(b) of this
section, including but not limted to information regarding the
coverage of an individual enployee of the applicant. |If coverage is
provi ded under the | aws of another state, the departnent may notify the
other state that the applicant is enploying enployees in Washi ngt on.

(3)(a) The departnment shall deny an application for registration
i f: (i) The applicant has been previously registered as a sole
proprietor, partnership, or corporation and the departnent has notice
that the applicant has an unsatisfied final judgnent agai nst himor her
in an action based on this chapter that was incurred during a previous
regi stration under this chapter; or (ii) the applicant was a princi pal
or officer nanmed on a previous application of a previously registered
partnership or corporation that has an unsatisfied final judgnent
against it in an action based on this chapter that was incurred during
a previous registration under this chapter.

(b) The departnent shall suspend any active registration if the
departnment has notice that the registrant is a sole proprietor or a
principal or officer nanmed in the application of another registered
entity that has an unsatisfied final judgnent against it.

(4) For the purposes of this section, "an unsatisfied final
judgnent"” includes a judgnent assigned under RCW 19.72.070.

Sec. 3. RCW18.27.040 and 1997 ¢ 314 s 5 are each anended to read
as follows:

(1) (a) Each applicant shall file with the departnent a surety bond
i ssued by a surety insurer who neets the requirenents of chapter 48.28
RCWi n ( (the—sumef—sixthoeusanddeHars—i+ftheappticantis—ageneral

W I L dobl TR " . ol
eont+raector)) accordance with the foll ow ng schedul e:

(i) If the gross revenue of the applicant for the four quarters
preceding the date of the application is nore than seven and one-half
mllion dollars, the applicant shall furnish a bond of fifty thousand
doll ars;

(ii) If the gross revenue of the applicant for the four quarters
preceding the date of the applicationis nore than two mllion dollars
but less than or equal to seven and one-half mllion dollars, the
applicant shall furnish a bond of twenty-five thousand dollars; and
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(iii) If the gross revenue of the applicant for the four quarters
preceding the date of the applicationis less than two mllion dollars,
the applicant shall furnish a bond of ten thousand dollars.

(b) The departnent shall, beginning July 1, 2000, adjust the bond
anmounts required under (a) of this subsection on a biennial basis by
use of either the inplicit price deflator for personal consunption or
another tool approved by the office of financial managenent for

inflationary adjustnents. If no valid bondis already onfile with the
departnent at the tinme the application is filed, a bond nust acconpany
the registration application. The bond shall have the state of

Washi ngt on nanmed as obligee with good and sufficient surety in a form
to be approved by the departnent. The bond shall be continuous and may
be cancel ed by the surety upon the surety giving witten notice to the
director of its intent to cancel the bond. A cancellation or
revocation of the bond or wthdrawal of the surety from the bond
suspends the registration issued to the registrant until a new bond or
rei nstatenment notice has been filed and approved as provided in this
section. The bond shall be conditioned that the applicant will pay al

persons performng |abor, including enployee benefits, for the
contractor, wll pay all taxes and contributions due to the state of
Washi ngton, and will pay all persons furnishing |labor or material or
renting or supplying equipment to the contractor and wll pay all

anounts that may be adj udged agai nst the contractor by reason of breach
of contract including negligent or inproper work in the conduct of the
contracting business. A change in the nane of a business or a change
in the type of business entity shall not inpair a bond for the purposes
of this section so |ong as one of the original applicants for such bond
mai ntai ns partial ownership in the business covered by the bond.

(2) Any contractor registered as of July 1, 1997, who maintains
such registration in accordance with this chapter shall be in
conpliance with this chapter until the next annual renewal of the
contractor’s certificate of registration. At that tinme, the contractor
shall provide a bond, cash deposit, or other security deposit as
required by this chapter and conply with all of the other provisions of
this chapter before the departnment shall renew the contractor’s
certificate of registration.

(3) One-half of the anmpbunt of the surety bond or the security
deposit held by the departnent shall be reserved for clains by

residential honeowners with a right to make cl ai ns _agai nst the bond or
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deposi t. If, within the time required under subsection (4) of this
section for actions on the bond or deposit, no residential honmeowners
have commenced an action upon the bond or the security deposit, the
amount reserved for clains by residential honeowners shall be used to
satisfy any other clains filed in accordance with this section. This
subsection shall not apply to comercial contractors wth no
residential honeowners as clients.

(4) Any person, firm or corporation having a claim against the
contractor for any of the itens referred to in this section may bring
suit upon the bond or deposit in the superior court of the county in
whi ch the work was done or of any county in which jurisdiction of the
contractor may be had. The surety issuing the bond shall be named as
a party to any suit upon the bond. Action upon the bond or deposit
shal |l be comenced by filing the summopns and conplaint with the clerk
of the appropriate superior court within one year from the date of
expiration of the certificate of registration in force at the tine the
claimred Ilabor was performed and benefits accrued, taxes and
contributions owi ng the state of Washi ngton becane due, materials and
equi pnent were furnished, or the clained contract work was conpl eted,.
substantially conpl eted, or abandoned. Service of process in an action
agai nst the contractor, the contractor’s bond, or the deposit shall be
exclusively by service upon the departnent. Three copies of the
summons and conplaint and a fee of ten dollars to cover the handling
costs shall be served by registered or certified mail wupon the
departnment at the tinme suit is started and the departnent shall
mai ntain a record, available for public inspection, of all suits so
commenced. Service is not conplete until the departnent receives the
ten-dollar fee and three copies of the sumons and conplaint. The
service shall constitute service on the registrant and the surety for
suit upon the bond or deposit and the departnent shall transmt the
sumons and conplaint or a copy thereof to the registrant at the
address listed inthe registrant’s application and to the surety within
forty-eight hours after it shall have been received.

((4))) (5) The surety upon the bond shall not be liable in an
aggregat e anount in excess of the anount nanmed in the bond nor for any
nmonetary penalty assessed pursuant to this chapter for an infraction.
The liability of the surety shall not cunul ate where the bond has been
renewed, continued, reinstated, reissued or otherw se extended. The
surety upon the bond may, upon notice to the departnent and the
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parties, tender to the clerk of the court having jurisdiction of the
action an anount equal to the clains thereunder or the amount of the
bond less the anmount of judgnments, if any, previously satisfied
therefrom and to the extent of such tender the surety upon the bond
shal | be exonerated but if the actions conmmenced and pendi ng at any one
time exceed the anmount of the bond then uninpaired, clains shall be
satisfied fromthe bond in the follow ng order:

(a) Enployee labor and clainms of I|aborers, including enployee
benefits;

(b) dains for breach of contract by a party to the construction
contract;

(c) Registered subcontractors, material, and equi pnent;

(d) Taxes and contributions due the state of Washi ngton;

(e) Any court costs, interest, and attorney’s fees plaintiff nmay be
entitled to recover. The surety is not |iable for any anount in excess
of the penal limt of its bond.

A paynent made by the surety in good faith exonerates the bond to
t he extent of any paynent made by the surety.

((£5))) (6) The court may award reasonable attorneys’ fees to a
residential honmeowner in a judgnent against contractors, principals,
and a contractor’s surety bond or deposit and may award i nterest on any
noneys owed to a residential honeowner. The anount of the awarded
attorneys’ fees and interest may be in excess of the anpunt of the bond
or deposit but the surety upon the bond shall not be liable for an
amount in excess of the nanmed anpunt as provided in subsection (5) of
this section.

(7) If a final judgnent inpairs the liability of the surety upon
the bond so furnished that there shall not be in effect a bond

undertaking in the full anmunt prescribed in this section, the
departnent shall suspend the registration of the contractor until the
bond liability in the required amount wuninpaired by unsatisfied
judgnent clainms is furnished. |If the bond becones fully inpaired, a

new bond nust be furnished at the rates prescribed by this section.
((6))) (8) Inlieu of the surety bond required by this section the
contractor may file with the departnent a deposit consisting of cash or
ot her security acceptable to the departnent.
((6A)) (90 Any person having filed and served a sumons and
conplaint as required by this section having an unsatisfied final
judgnent against the registrant for any itens referred to in this
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section may execute upon the security held by the departnent by serving
a certified copy of the unsatisfied final judgnent by registered or
certified mail upon the departnent within one year of the date of entry
of such judgnent. Upon the receipt of service of such certified copy
the departnent shall pay or order paid fromthe deposit, through the
registry of the superior court which rendered judgnent, towards the
anmount of the unsatisfied judgnent. The priority of paynent by the
departnment shall be the order of receipt by the departnent, but the
departnment shall have no liability for paynent in excess of the anount
of the deposit.

((8))) (10) The director may adopt rul es necessary for the proper
adm ni stration of the security.

NEW SECTION. Sec. 4. A new section is added to chapter 82.01 RCW
to read as foll ows:

The departnent of revenue shall verify, upon inquiry from the
departnent of |abor and industries, if a contractor’s gross revenues
fall within the ranges entered on the contractor’s application under
RCW 18. 27.040(1) (a) .

Sec. 5. RCW18.27.050 and 1987 ¢ 303 s 1 are each anended to read
as follows:

(1) At the tinme of registration and subsequent reregistration, the
applicant shall furnish insurance or financial responsibility in the
formof an assigned account in the anount of ((+wenty)) fifty thousand
dollars for injury or damages to property, and ((+¥+y)) one hundred
t housand dollars for injury or damage including death to any one
person, and ((ene)) two hundred thousand dollars for injury or damage

including death to nore than one person ((er—finanetal—+esponsibitity
to——satistythese—ampunts)).

(2) Failure to maintain insurance or financial responsibility
relative to the contractor’s activities shall be cause to suspend or
deny the contractor his or her or their registration.

(3)(a) Proof of financial responsibility authorized inthis section
may be given by providing, in the anmount required by subsection (1) of
this section, an assigned account acceptable to the departnment. The
assigned account shall be held by the departnent to satisfy any
execution on a judgnment issued against the contractor for damage to
property or injury or death to any person occurring in the contractor’s
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contracting operations, according to the provisions of the assigned
account agreenent. The departnment shall have no liability for paynent
i n excess of the anmobunt of the assigned account.

(b) The assigned account filed with the director as proof of
financial responsibility shall be canceled at the expiration of three
years after:

(1) The contractor’s registration has expired or been revoked; or

(i1) The contractor has furni shed proof of insurance as required by
subsection (1) of this section;
if, in either case, no legal action has been instituted against the
contractor or on the account at the expiration of the three-year
peri od.

(c) If a contractor chooses to file an assigned account as
authorized in this section, the contractor shall, on any contracting
project, notify each person with whom the contractor enters into a
contract or to whom the contractor submts a bid that the contractor
has filed an assigned account in lieu of insurance and that recovery
from the account for any claim against the contractor for property
damage or personal injury or death occurring in the project requires
the claimant to obtain a court judgnent.

NEW SECTION. Sec. 6. A new section is added to chapter 18.27 RCW
to read as foll ows:

(1) Any noneys released to or obtained by an owner, devel oper
prime contractor, subcontractor, or person in charge of a construction
project in connection wth a work of inprovenent, shall be regarded and
held in trust for the benefit of those persons nmaking the paynent and
those who provided the |abor or furnished materials, equipnent, or
pr of essi onal services in connection with the work of i nprovenent giving
rise to the receipt of the noneys. Nothing in this section shall be
interpreted to create any obligation on the part of a |ender that has
advanced such noneys to insure that they are properly disbursed.
Except as provided in subsection (3) of this section, the use of trust
noneys for any other purpose than to first pay when due those persons
for whomthe noney is held in trust is a violation of this chapter and
chapter 19.86 RCW The filing of a lien by a person for whomthe noney
is held in trust creates the presunption that the obligations of this
section have not been net, and any person holding the noney in trust
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shal | then have the burden of showi ng that their obligations under this
section have been net.

(2) Nothing contained in this section shall be construed as
requiring noneys held in trust by an owner, contractor, or
subcontract or under subsection (1) of this section to be placed in a
separate account. |f an owner, contractor, or subcontractor comm ngl es
nmoneys held in trust under this section with other noneys, the nere
comm ngling of the nobneys does not constitute a violation of this
chapter.

(3) Unless otherwise agreed to in witing, up to ten percent of any
paynment that is due to those persons for whom the noney is held in
trust may be withheld until conpletion of the work of inprovenent. The
anmounts withheld shall remain in trust and shall be released no |l ater
than sixty days fromthe date of substantial conpletion of the work of
i nprovenent . If there is a good faith dispute over release of any
anmount w thheld, no nore than one hundred fifty percent of the
estimated val ue of the issue in dispute may be w thhel d.

NEW SECTION. Sec. 7. A new section is added to chapter 18.27 RCW
to read as foll ows:

(1) The owner of real property shall pay anobunts due the prine
contractor for a work of inprovenent no |later than ten days after
recei pt of draws or |oan disbursenents, or receipt, possession, or
availability, regardless of source, of construction funds. The prine
contractor shall pay anounts due subcontractors and suppliers for a
wor k of inprovenent, and the subcontractor shall pay anounts due their
suppliers and | ower tier subcontractors for a work of inprovenent, no
| ater than ten days after recei pt of draws, progress paynents, or final
paynment for that work of inprovenent.

(2) If there is a witten notice of a good faith dispute over al
or any portion of the anount due from the owner to the prine
contractor, prime contractor to a subcontractor, subcontractor to a
subcontractor, or contractor to a supplier, then the owner, prine
contractor, or subcontractor may withhold no nore than one hundred
fifty percent of the disputed anount.

NEW SECTION.. Sec. 8. A new section is added to chapter 18.27 RCW
to read as foll ows:
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Sections 6 and 7 of this act shall apply only to works of
i nprovenent for residential homeowners.

Sec. 9. RCW18.27.100 and 1997 ¢ 314 s 9 are each anended to read
as follows:

(1) Except as provided in RCW18. 27. 065 for partnershi ps and joint
ventures, no person who has regi stered under one nanme as provided in
this chapter shall engage in the business, or act in the capacity, of
a contractor under any other name unless such nane also is registered
under this chapter

(2) Al advertising and all contracts, correspondence, cards,
signs, posters, papers, and docunents whi ch show a contractor’s name or
address shall showthe contractor’s nanme or address as regi stered under
this chapter.

(3)(a) Al advertising that shows the contractor’s nanme or address
shall show the contractor’s current registration nunber. The
regi stration nunber may be omtted in an al phabetized |isting of
regi stered contractors stating only the nane, address, and tel ephone

nunber : PROVI DED, That signs on notor vehicles subject to RCW
46. 16. 010 and on-prem se signs shall not constitute advertising as
provided in this section. All materials used to directly solicit

business fromretail custonmers who are not businesses shall show the
contractor’s current registration nunber. A contractor shall not use
a false or expired registration nunber in purchasing or offering to
pur chase an adverti senment for which a contractor regi stration nunber is
required. Advertising by airwave transm ssion shall not be subject to
this subsection (3)(a).

(b) The director nmay issue a subpoena to any person or entity
selling any advertising subject to this section for the nane, address,
and tel ephone nunber provided to the seller of the advertising by the
purchaser of the advertising. The subpoena nust have enclosed a
st anped, sel f-addressed envel ope and bl ank formto be filled out by the
seller of the advertising. |If the seller of the advertising has the
information on file, the seller shall, within a reasonable tine, return
the conpleted form to the departnent. The subpoena nust be issued
before forty-eight hours after the expiration of the issue or
publication containing the advertising or after the broadcast of the
advertising. The good-faith conpliance by a seller of advertising with
a witten request of the departnment for information concerning the
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purchaser of advertising shall constitute a conplete defense to any
civil or crimnal action brought against the seller of advertising
arising from such conpliance. Advertising by airwave or electronic
transm ssion is subject to this subsection (3)(b).

(4) No contractor shall advertise that he or she is bonded and
i nsured because of the bond required to be filed and sufficiency of
i nsurance as provided in this chapter.

(5) A contractor shall not falsify a registration nunber and use
it, or use an expired registration nunber, in connection with any
solicitation or identification as a contractor. Al'l individual
contractors and all partners, associ ates, agents, sal esnen, solicitors,
of ficers, and enpl oyees of contractors shall use their true nanes and
addresses at all tines while engaged in the business or capacity of a
contractor or activities related thereto.

(6) Any advertising by a person, firm or corporation soliciting
work as a contractor when that person, firm or corporation is not
regi stered pursuant to this chapter is a violation of this chapter.

(7)(a) The finding of a violation of this section by the director
at a hearing held in accordance with the Adm nistrative Procedure Act,
chapter 34.05 RCW shall subject the person commtting the violation to
a penalty of not nore than ((f+ve)) ten thousand dollars as determ ned
by the director.

(b) Penalties under this section shall not apply to a violation
determned to be an inadvertent error.

Sec. 10. RCW 18.27.114 and 1997 c 314 s 12 are each anended to
read as foll ows:

(1) Any contractor agreeing to perform any contracting project:
(a) For the repair, alteration, or construction of four or fewer
residential units or accessory structures on such residential property
when the bid or contract price totals one thousand dollars or nore; or
(b) for the repair, alteration, or construction of a conmercial
bui | di ng when the bid or contract price totals one thousand dollars or
nore but | ess than sixty thousand dollars, nust provide the custoner
with the follow ng disclosure statenent prior to starting work on the
proj ect:
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"NOTI CE TO CUSTOVER

This contractor is registered with the state of Washington,

registrationno. . . . ., as a general/specialty contractor and
has posted with the state a bond or cash deposit of
(($6,000/%4,000)) . . . . . for the purpose of satisfying

cl ai rs agai nst the contractor for negligent or inproper work or
breach of contract in the conduct of the contractor’s business.
This bond or deposit covers all work perfornmed by this
contractor and is intended to pay valid clains that you and
other custoners, suppliers, or subcontractors or taxing
authorities may have up to the statutory limt of the bond or
deposi t. This bond is not a performance bond. Per f or mance
bonds can provide greater conpensation in the event of
nonper f ormance by your contractor. This bond is not for your
excl usi ve use. The expiration date of this contractor’s
registrationis . . . . . . This bond or cash deposit nay not
be sufficient to cover a claimwhich mght arise fromthe work
done under your contract. |If any supplier of materials used in
your construction project or any enpl oyee of the contractor or
subcontractor is not paid by the contractor or subcontractor on
your job, your property may be liened to force paynent. ((+H-
you—w-sh)) For additional protection, you ((may)) should nake
checks payable jointly to the contractor and suppliers or
subcontractors or request the contractor to provide you with

original "lien release”" docunents from each supplier or
subcontractor on your project. The contractor is required to
provide you wth further information about I|ien release
docunents if you request it. Ceneral information is also

avai l able fromthe departnent of |abor and industries.”

(2) A contractor subject to this section shall notify any consuner
to whomnotice is required under subsection (1) of this section if the
contractor’s registration has expired or i s revoked or suspended by the
departnent prior to conpletion or other termnation of the contract
wi th the consuner.

(3) No contractor subject to this section may bring or mai ntain any
lien clai munder chapter 60.04 RCWbased on any contract to which this
section applies without alleging and proving that the contractor has
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provided the custoner with a copy of the disclosure statenent as
required in subsection (1) of this section.

(4) This section does not apply to contracts authorized under
chapter 39.04 RCWor to contractors contracting with other contractors.

(5 Failure to conply with this section shall constitute an
infraction under the provisions of this chapter.

(6) The departnent shall produce nodel disclosure statenents, and
publ i c servi ce announcenents detailing the information needed to assi st
contractors and contractors’ customers to conply under this section.
As necessary, the departnent shall periodically update these education
materi al s.

Sec. 11. RCW 18. 27. 340 and 1997 c¢ 314 s 17 are each anmended to
read as foll ows:

(1) Except as otherw se provided in subsection (3) of this section,
a contractor found to have commtted an infraction under RCW18. 27. 200
shall be assessed a nonetary penalty of not less than two hundred
dol lars and not nmore than ((f+ve)) ten thousand doll ars.

(2) The director may waive collection in favor of paynment of
restitution to a consumer conpl ai nant.

(3) A contractor found to have commtted an infraction under RCW
18.27.200 for failure to register shall be assessed a fine of not |ess
t han one thousand dollars, nor nore than five thousand dollars. The
director may reduce the penalty for failure to register, but in no case
bel ow five hundred dollars, if the person becones registered within ten
days of receiving a notice of infraction and the notice of infraction
is for a first offense.

(4) ((MVbhetary—penalti+es—ecolHected—under—this—chapter—shall—be
deposited—+in—the—general—fund—)) Revenue generated through fines and
penalties for infractions of this chapter shall be retained by the
departnment for the purposes of administering and enforcing this

chapter.

NEW SECTI ON. Sec. 12. A new section is added to chapter 18.27 RCW
to read as foll ows:

There is created in the departnment of |abor and industries the
prof essi onal contractors’ board.

(1) The board shall consist of:
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(a) Five contractors who have been actively engaged in the
contracting business for a mninum of five years, two of whom are
contractors primarily engaged in comrercial construction, tw of whom
are contractors primarily engaged in residential construction, and one
of whomis a specialty contractor. At |east three of the contractor
menbers shal|l be general contractors and at | east one of the contractor
menbers shall be a specialty contractor

(b) One nenber of a |abor organization representing the building
trades;

(c) One local building official; and

(d) Four public nmenbers who are know edgeable of and represent
consuner’s interests in construction issues but do not neet any of the
qualifications of (a) through (c) of this subsection.

(2) Al board nenbers shall be appoi nted by the governor except the
four public nmenbers, one of whom shall be appointed by the speaker of
the house of representatives, one of whom shall be appointed by the
mnority | eader of the house of representatives, one of whom shall be
appointed by the majority | eader of the senate, and one of whom shal
be appointed by the mnority | eader of the senate. The termof office
for each board nenber shall be for four years. The governor may renove
any nenber of the board for m sconduct, inconpetency, or neglect of
duty. Vacancies shall be filled by appointnment by the appropriate
person under this subsection for the bal ance of the unexpired term

(3) The board shall neet at |east quarterly. The officers of the
board shall be sel ected by the board at the first board neeting of each
fiscal year. The chair of the board shall be selected by the board
fromanong the public nenbers. The board shall adopt byl aws consi st ent
with this section and chapter 34.05 RCW Six nenbers constitute a
quorum at a board neeting. Due notice of the tinme and place of each
meeti ng nust be given each nenber.

(4) Each nenber of the board shall receive conpensation in
accordance with RCW 43.03.240 and shall be reinbursed for travel
expenses in accordance with RCW 43. 03. 050 and 43. 03. 060.

(5) The board is vested with all functions and duties relating to
the adm nistration of this chapter, except those functions and duties
vested in the departnent or the director. Notw thstanding any other
provision of state law, the departnent shall set registration fees
sufficient to neet the obligations of this chapter. A nmenber or
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commttee of the board may adm ni ster oaths and may take testinony and
proofs concerning all matters within the jurisdiction of the board.

(6) The board shall, with the approval of the director, appoint a
registrar of contractors and fix the registrar’s conpensation. The
regi strar shall be the executive officer and secretary of the board and
shall carry out all of the admnistrative duties as provided in this
chapter and as delegated to him or her by the board. Upon the
recommendation of the registrar, the board may appoint, wth the
approval of the director, such other adm nistrative officers or staff
as are necessary to carry out the adm nistration of this chapter.

NEW SECTI ON. Sec. 13. A new section is added to chapter 18.27 RCW
to read as foll ows:

The professional contractors’ board shall:

(1) Determne whether establishing a |icensing process for
contractors would benefit consuners. |f the board determ nes that
establishing a licensing process for contractors would benefit
consuners, it shall establish the requirenents for a contractor’s
i cense and such cl assifications of specialty contractors’ |icenses as
it deens appropriate. The requirenents may include passage of a
licensing exam nation adm nistered by the board. The board shall
determne whether licensing wll be optional for registered
contractors;

(2) Determ ne whether establishing nore than one category of
contractors’ |icenses woul d benefit consuners. |[|f the board determ nes
that nore than one category of contractors’ |licenses would benefit
consuners, the board shall establish the licensing requirenents for
each category of contractors;

(3) Review practices of the departnent relating to enforcenent of
contractor requirenents and nmake recommendations to the director
regardi ng the need for the devel opnent of a conprehensive enforcenent
program and t he need for additional inspectors, enforcenent staff, and
conpliance officers;

(4) Review practices of the departnment relating to consuner
awar eness and contractor education and determ ne the best nmethods for:
(a) Educating consunmers on ways to protect thenselves from financi al
| oss when using contractors; and (b) informng contractors of the
contractors’ obligations under this chapter;
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(5) Establish and adm ni ster a recovery account for honeowners who,
after recovering against a bond, still have unrecovered | osses. The
fund nust be established within the departnent with proceeds from
penalties and fines |evied against contractors. The director shal
direct ten percent of contractor registration fees into the recovery
account. The board shall establish a cap on the amobunt of noney in the
f und;

(6) Exam ne current dispute resolution nechanisns avail able for
construction disputes and develop and adm nister such alternative
processes as the board determnes will best nmeet consuners’ needs;

(7) Manage a consuner conplaint process, investigate consuner
conpl aints, and mai ntain a conputerized enforcenent tracking systemfor
consuner conpl ai nts;

(8) Make recommendations to the director on such rules as the board
determ nes are necessary to carry out the intent and purposes of this
chapter; and

(9) Make a report available to the public by Decenber 1st, of each
year. The report nust include any findings, reconmendati ons, or action
t aken by the board. A copy of the report nust be sent to the director
and to the legislature.

NEW SECTION. Sec. 14. A new section is added to chapter 43.131
RCWto read as foll ows:

The professional contractors’ board shall be term nated on June 30,
2003, as provided in section 15 of this act.

NEW SECTION.  Sec. 15. A new section is added to chapter 43.131
RCWto read as foll ows:

The follow ng acts or parts of acts, as now existing or hereafter
anended, are each repeal ed, effective June 30, 2004:

(1) RCW18.27.--- and 1998 ¢ . . . s 12 (section 12 of this act);

and
(2) RCW18.27.--- and 1998 ¢ . . . s 13 (section 13 of this act).

Sec. 16. RCW60.04.021 and 1991 ¢ 281 s 2 are each anended to read
as follows:

Except as provided in RCW60.04.031, any person furnishing | abor,
prof essional services, materials, or equipnent for the inprovenent of
real property shall have a |lien upon the inprovenent for the contract
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price of I|abor, professional services, materials, or equipnent
furnished at the instance of the owner, or the agent or construction
agent of the owner. Wth the exception of lien clains by | aborers, the
right to claima lien upon the inprovenent of residential property may

not be exercised if the prinme contractor is not reqgistered or licensed

as required by | aw

Sec. 17. RCW®60.04.031 and 1992 ¢ 126 s 2 are each anended to read
as follows:

(1) Except as otherwise provided in this section, every person
furni shing professional services, materials, or equipnment for the
i nprovenent of real property shall give the owner or reputed owner
notice in witing of the right to claim a Ilien. If the prime
contractor is in conpliance with the requirements of RCW 19.27.095
60. 04. 230, and 60. 04. 261, this notice shall also be given to the prine
contractor as described in this subsection unless the potential |ien
cl ai mant has contracted directly with the prine contractor. The notice
may be given at any tinme but only protects the right to claima lien
for professional services, materials, or equipnent supplied after the
date which is sixty days before:

(a) Mailing the notice by certified or registered mail to the owner
or reputed owner; or

(b) Delivering or serving the notice personally upon the owner or
reputed owner and obtaining evidence of delivery in the form of a
recei pt or other acknow edgenent signed by the owner or reputed owner
or an affidavit of service.

In the case of new construction of a single-famly residence, the
notice of a right to claima lien my be given at any tinme but only
protects the right to claim a lien for professional services,
mat eri als, or equipnment supplied after a date which is ten days before
the notice is given as described in this subsection.

(2) Notices of aright to claima lien shall not be required of:

(a) Persons who contract directly with the owner or the owner’s
common | aw agent;

(b) Laborers whose claim of lien is based solely on performng
| abor; or

(c) Subcontractors who contract for the inprovenent of real
property directly with the prine contractor, except as provided in
subsection (3)(b) of this section.

SB 6638 p. 18



© 00 N O Ol WDN P

NNNNNNNNRRRRRRRRR R
N o oA WN P O O 0o Nl WDN PO

28

29
30

31

32

33
34

35

(3) Persons who furnish professional services, naterials, or
equi pnent in connection with the repair, alteration, or renodel of an
exi sting owner-occupied single-famly residence or appurtenant garage
or in connection with the newconstruction of a single-famly residence
for a residential honeowner:

(a) Who contract directly with the ((ewher—eceupter)) owner or
((t+het+)) the owner’s common | aw agent shall not be required to send a
witten notice of the right to claima lien and shall have a lien for
the full anobunt due under their contract, as provided i n RCW60. 04. 021;
or

(b) Who do not contract directly with the ((ewrer—eeceupier)) owner
or ((t+het+)) the owner’s comon |aw agent shall give notice of the
right to claim a lien to the ((ewder—eeceupier)) owner. Li ens of
persons furnishing professional services, materials, or equi pnent who
do not contract directly with the ((ewrer—eceupier)) owner or ((therr))
the owner’s common | aw agent may only be satisfied fromanounts not yet
paid to the prime contractor by the owner at the tine the notice
described in this section is received, regardl ess of whether anounts
not yet paid to the prinme contractor are due. For the purposes of this
subsection "received" nmeans actual receipt of notice by personal
service, or registered or certified mail, or three days after mailing
by registered or certified mail, excluding Saturdays, Sundays, or |egal
hol i days.

(4) The notice of right toclaima lien described in subsection (1)
of this section, shall include but not be limted to the follow ng
information and shall substantially be in the followng form using
| ower -case and upper-case ten-point type where appropriate.

NOTI CE TO OMNER

| MPORTANT: READ BOTH SIDES OF THI S NOTI CE
CAREFULLY.

PROTECT YOURSELF FROM PAYI NG TW CE

To: e e e e Dat e:

Re: (description of property: Street address  or gener al
| ocation.)

From
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AT THE REQUEST OF: (Nanme of person ordering the professional
services, materials, or equipnment)

THIS IS NOIT A LIEN--THIS NOTICE 1S MANT TO PROVIDE YOU WTH
| NFORVATI ON NECESSARY TO PROPERLY MANAGE YOUR CONSTRUCTI ON PRQJECT:
This notice is sent to you to tell you who is providing professional
services, materials, or equipnent for the inprovenent of your property
and to advise you of the rights of these persons and vyour
responsibilities. Also take note that |aborers on your project my
claima lien wthout sending you a noti ce.

OWNER/ OCCUPI ER OF EXI STI NG
RESI DENTI AL PROPERTY AND/ OR
NEW RESI DENTI AL PROPERTY

Under Washi ngton | aw, those who furnish | abor, professional services,
materials, or equipnment for the repair, renodel, or alteration of your
owner - occupi ed principal residence and who are not paid, have a right
to enforce their claimfor paynent agai nst your property. This claim
is knowmn as a construction |ien.

The law | imts the anobunt that a lien claimnt can clai magainst your
property. If the inprovenent to your property is the construction of
a new single-famly residence, a lien may be clainmed for al
prof essional services, materials, or equi pnent furni shed after ten days
before this notice was given to you or mailed to you. Cains may only
be nmade against that portion of the contract price you have not yet
paid to your prinme contractor as of the tinme this notice was given to
you or three days after this notice was nailed to you. Reviewthe back
of this notice for nore information and ways to avoid lien clains.

COMVERCI AL ( ( AND-CR—NEW
RESHDENTHAL) )  PROPERTY

W have or wll be providing professional services, materials, or
equi pnent for the i nprovenent of your commerci al ((er—rRew+estdential))
project. In the event you or your contractor fail to pay us, we may

file a lien against your property. A lien may be clainmed for all
prof essi onal services, materials, or equipnent furnished after a date
that is sixty days before this notice was given to you or nailed to

you((, unless the inprovenment to your property is the construction of
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nale—fanid d Ly I bef hi .
gHven—to—you—or—atedto—yoed)).
Sender :

Addr ess:
Tel ephone:

Brief description of professional services, materials, or equipnent
provided or to be provided:

| MPORTANT | NFORVATI ON
ON REVERSE SI DE

| MPORTANT | NFORVATI ON
FOR YOUR PROTECTI ON

This notice is sent to inform you that we have or wll provide
prof essional services, materials, or equipnent for the inprovenent of
your property. W expect to be paid by the person who ordered our
services, but if we are not paid, we have the right to enforce our
claimby filing a construction |ien against your property.

LEARN nore about the lien laws and the neaning of this notice by
di scussing them with your contractor, suppliers, Department of Labor
and I ndustries, the firmsending you this notice, your |ender, or your
attorney.

COMMON METHODS TO AVO D CONSTRUCTI ON LI ENS:  There are several nethods
available to protect your property from construction |iens. The
followng are two of the nore commonly used net hods.

DUAL PAYCHECKS (Joi nt Checks): Wen paying your contractor for
services or materials, you may make checks payable jointly to
the contractor and the firns furnishing you this notice.

LI EN RELEASES: You may require your contractor to provide |ien
rel eases signed by all the suppliers and subcontractors from
whomyou have received this notice. |f they cannot obtain lien
rel eases because you have not paid them you may use the dual
payee check nmethod to protect yourself.

YOU SHOULD TAKE APPROPRI ATE STEPS TO PROTECT YOUR PROPERTY FROM LI ENS
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YOUR PRI ME CONTRACTOR AND YOUR CONSTRUCTI ON LENDER ARE REQUI RED BY LAW
TO G VE YOU WRI TTEN | NFORVATI ON ABOUT LI EN CLAI V5. | F YOU HAVE NOT
RECEI VED I T, ASK THEM FOR I T.

*x * * % % * * % % *x * * *

(5) Every potential lien claimnt providing professional services
where no i nprovenent as defined in RCW60. 04.011(5) (a) or (b) has been
commenced, and the professional services provided are not visible from
an inspection of the real property may record in the real property
records of the county where the property is located a notice which
shall contain the professional service provider’s nane, address,

t el ephone nunber, I|egal description of the property, the owner or
reputed owner’s nanme, and the general nature of the professional
services provided. |If such notice is not recorded, the lien clained

shal |l be subordinate to the interest of any subsequent nortgagee and
invalid as to the interest of any subsequent purchaser if the nortgagee
or purchaser acts in good faith and for a valuable consideration
acquires an interest in the property prior to the commencenent of an
i nprovenent as defined in RCW60. 04. 011(5) (a) or (b) w thout notice of
t he prof essional services being provided. The notice described inthis
subsection shall be substantially in the follow ng form

NOTI CE OF FURNI SHI NG
PROFESSI ONAL SERVI CES

That on the (day) day of (mont h and year) , (nane of
provi der) began providing professional services upon or for the
i nprovenent of real property legally described as foll ows:

[ Legal Description
i s mandat ory]

The general nature of the professional services provided is .
The owner or reputed owner of the real property is
(Signature)
(Name of C ai mant)
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(Street Address)
(Cty, State, Zi p Code)
(Phone Nunber)

(6) Alien authorized by this chapter: (a) Shall not be enforced

agai nst property after a new purchaser has acquired it: and (b) shal

not be enforced unless the lien claimant has conplied with the
appl i cabl e provisions of this section.
(7) For the purposes of this section "comercial property"” includes

residential property that is not owned by a residential honeowner.

Sec. 18. RCW60.04.041 and 1992 ¢ 126 s 4 are each anended to read
as follows:

A contractor or subcontractor required to be registered under
chapter 18.27 RCW or |icensed under chapter 19.28 RCW or otherw se

required to be registered or licensed by law, shall be deened the
construction agent of the owner for the purposes of establishing the
lien created by this chapter only if so registered or |icensed.

Persons dealing with contractors or subcontractors may rely, for the
purposes of this section, upon a certificate of registration issued
pursuant to chapter 18.27 RCW or |icense issued pursuant to chapter
19.28 RCW or other certificate or license issued pursuant to |aw,
covering the period when the | abor, professional services, material, or
equi prent shall be furnished, and the lien rights shall not be | ost by
suspension or revocation of registration or license without their
know edge. Except as provided in RCW 60.04.021, no lien rights
described in this chapter shall be lost or denied by virtue of the
absence, suspension, or revocation of such registration or |icense with
respect to any contractor or subcontractor not in i medi ate contractual
privity with the lien claimnt.

NEW SECTI ON. Sec. 19. RCW 18. 27.075 and 1983 ¢ 74 s 2 are each
r epeal ed.

~-- END ---
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