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SENATE BI LL 6368

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By Senators Kline, Patterson, Fairley, Kohl, Goings, Jacobsen,
McAul i ffe, Snyder, Thi baudeau, Cke, Swecker and Haugen

Read first tine 01/ 16/ 98. Referred to Commttee on Law & Justi ce.

AN ACT Rel ating to i npoundnent and forfeiture of vehicles operated
by persons driving or in actual physical control of a vehicle while
under the influence of intoxicating |iquor; anmending RCW 46.55. 113,
46. 55. 120, 46.61.5058, and 46.12.240; creating a new section; and
prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI O\ Sec. 1. The legislature finds that in 1996 drunk
drivers were involved in two hundred eighty-five fatal accidents
killing three hundred thirty-one people and six thousand four hundred
fifty injury accidents injuring ten thousand three hundred twenty-six
people. The legislature has increased crimnal penalties, including
| onger mandatory mnimumjail sentences and fines, in order to punish
and deter drunk driving. |In addition to crimnal sanctions, however,
the legislature finds that authorizing the imedi ate inpoundnent of
vehicles driven by drunk drivers and in the case of repeat offenders
the forfeiture of such vehicles is reasonably necessary to increase
traffic safety and reduce the carnage caused by drunk driving. A
nunber of studies in states that have adopted inpound and forfeiture
| aws have found them effective in reducing drunk driving and rel ated
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fatalities. Repeat drunk drivers are nore likely to continue to
reof fend and are substantially nore likely to cause a fatal collision
than first-tinme offenders. Tenporary inpoundnent for first-tinme
offenders and forfeiture for repeat offenders wll reduce drunk
drivers’ access to vehicles and help both prevent and deter drunk
driving.

Sec. 2. RCW46.55.113 and 1997 ¢ 66 s 7 are each anended to read
as foll ows:
VWhenever the driver of a vehicle is arrested for a viol ati on of RCW

46. 61. 502 or 46.61.504, the ((arrestingofficer—maytake—custody—of—the
vehi-ele—and—provide—ftor—ts—pronpt—rerpval—to—a—place—of—safety))
vehicle is subject to inpoundnent, pursuant to applicable |ocal
ordi nance at the direction of a |law enforcenent officer. In addition,
a police officer may take custody of a vehicle and provide for its
pronpt removal to a place of safety under any of the follow ng
ci rcunst ances:

(1) Whenever a police officer finds a vehicle standing upon the
roadway in violation of any of the provisions of RCW 46.61. 560, the
officer may provide for the renoval of the vehicle or require the
driver or other person in charge of the vehicle to nove the vehicle to
a position off the roadway;

(2) VWhenever a police officer finds a vehicle unattended upon a
hi ghway where the vehicle constitutes an obstruction to traffic or
j eopardi zes public safety;

(3) Whenever a police officer finds an unattended vehicle at the
scene of an accident or when the driver of a vehicle involved in an
accident is physically or nentally incapabl e of deciding upon steps to
be taken to protect his or her property;

(4) Whenever the driver of a vehicle is arrested and taken into
custody by a police officer;

(5) Whenever a police officer discovers a vehicle that the officer
determ nes to be a stolen vehicle;

(6) \Whenever a vehicle without a special |icense plate, card, or
decal indicating that the vehicle is being used to transport a di sabl ed
person under RCW 46.16.381 is parked in a stall or space clearly and
conspi cuously marked under RCW 46.61.581 which space is provided on
private property w thout charge or on public property;
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(7) Upon determning that a person is operating a notor vehicle
without a valid driver’s license in violation of RCW46. 20.005 or with
a license that has been expired for ninety days or nore, or with a
suspended or revoked license in violation of RCW 46.20.342 or
46. 20. 420.

Nothing in this section may derogate from the powers of police
of ficers under the common | aw. For the purposes of this section, a
pl ace of safety may include the business |ocation of a registered tow
truck operator.

Sec. 3. RCW46.55.120 and 1996 ¢ 89 s 2 are each anended to read
as follows:

(1) Vehicles or other itens of personal property registered or
titled wwth the departnent that are inpounded by registered tow truck
operators pursuant to RCW 46.55.080, 46.55.085, or 46.55.113 may be
redeened only under the foll ow ng circunstances:

(a) Only the | egal owner, the registered owner, a person authorized
in witing by the registered owner or the vehicle’ s insurer, a person
who is determned and verified by the operator to have the perm ssion
of the registered owner of the vehicle or other item of personal
property registered or titled with the departnent, or one who has
purchased a vehicle or itemof personal property registered or titled
with the departnment from the regi stered owner who produces proof of
ownership or witten authorization and signs a receipt therefor, my
redeeman i npounded vehicle or itens of personal property registered or
titled with the departnent. In addition, any person redeemng a
vehi cl e i npounded because the driver was arrested for a violation of
RCW 46. 61. 502 or 46.61.504 nust prior to redenption establish with the
agency that ordered the vehicle inpounded that he or she has a valid
driver’s license and is in conpliance with RCW 46.30.020. A vehicle
i npounded because the driver is arrested for a violation of RCW
46. 61. 502 or 46.61.504 may be rel eased only pursuant to a witten order
fromthe agency that ordered the vehicle inpounded.

(b) The vehicle or other item of personal property registered or
titled wth the departnent shall be rel eased upon the presentation to
any person having custody of the vehicle of commercially reasonable
tender sufficient to cover the costs of tow ng, storage, or other
servi ces rendered during the course of tow ng, renoving, inpounding, or
storing any such vehicle. Commercially reasonable tender shal
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include, without limtation, cash, maj or bank credit cards, or personal
checks drawn on in-state banks if acconpanied by two pieces of valid
identification, one of which may be required by the operator to have a
photograph. If the towng firmcan determ ne through the custonmer’s
bank or a check verification service that the presented check woul d not
be paid by the bank or guaranteed by the service, the towing firm may
refuse to accept the check. Any person who stops paynent on a personal
check or credit card, or does not make restitution within ten days from
t he date a check becones insufficient due to | ack of funds, to a tow ng
firmthat has provided a service pursuant to this section or in any
other manner defrauds the towng firm in connection with services
rendered pursuant to this section shall be liable for damages in the
anount of twi ce the towing and storage fees, plus costs and reasonabl e
attorney’ s fees.

(2)(a) The registered tow truck operator shall give to each person
who seeks to redeem an i npounded vehicle, or itemof personal property
registered or titled with the departnent, witten notice of the right
of redenption and opportunity for a hearing, which notice shall be
acconpanied by a formto be used for requesting a hearing, the nane of
t he person or agency authorizing the i npound, and a copy of the tow ng
and storage invoice. The registered towtruck operator shall maintain
a record evidenced by the redeeming person’s signature that such
notification was provided.

(b) Any person seeking to redeem an inpounded vehicle under this
section has a right to a hearing in the district court for the
jurisdiction in which the vehicle was i npounded to contest the validity
of the inpoundnent or the anpbunt of towi ng and storage charges. The
district court has jurisdiction to determ ne the issues involving al
i mpoundnents including those authorized by the state or its agents.
Any request for a hearing shall be made in witing on the form provided
for that purpose and nust be received by the district court wthin ten
days of the date the opportunity was provided for in subsection (2)(a)
of this section. If the hearing request is not received by the
district court within the ten-day period, the right to a hearing is
wai ved and the registered owner is |liable for any tow ng, storage, or
ot her i npoundnent charges permtted under this chapter. Upon receipt
of atimely hearing request, the district court shall proceed to hear
and determne the validity of the inpoundnent.
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(3)(a) The district court, within five days after the request for
a hearing, shall notify the registered tow truck operator, the person
requesting the hearing if not the owner, the registered and | ega
owners of the vehicle or other itemof personal property registered or
titled with the departnent, and the person or agency authorizing the
inmpound in witing of the hearing date and tine.

(b) At the hearing, the person or persons requesting the hearing
may produce any rel evant evi dence to showthat the i npoundnent, tow ng,

or storage fees charged were not proper. The court may consider a
witten report made under oath by the officer who authorized the
i npoundnent in lieu of the officer’s personal appearance at the
heari ng.

(c) At the conclusion of the hearing, the district court shall
determ ne whet her the inpoundnment was proper, whether the tow ng or
storage fees charged were in conpliance with the posted rates, and who
is responsible for paynent of the fees. The court may not adjust fees
or charges that are in conpliance with the posted or contracted rates.

(d) If the inpoundnent is found proper, the inpoundnent, tow ng,
and storage fees as permtted under this chapter together with court
costs shall be assessed against the person or persons requesting the
hearing, wunless the operator did not have a signed and valid
i npoundnent authorization from a private property owner or an
aut hori zed agent.

(e) If the inpoundnent is determined to be in violation of this
chapter, then the registered and | egal owners of the vehicle or other
item of personal property registered or titled with the departnment
shal | bear no inmpoundnent, towi ng, or storage fees, and any security
shall be returned or discharged as appropriate, and the person or
agency who aut horized the inpoundnent shall be liable for any tow ng,
storage, or other inpoundnent fees permtted under this chapter. The
court shall enter judgnent in favor of the registered tow truck
oper ator agai nst the person or agency authorizing the inpound for the
i npoundnent, tow ng, and storage fees paid. In addition, the court
shal | enter judgnent in favor of the registered and | egal owners of the
vehicle, or other item of personal property registered or titled with
the departnent, for reasonable damages for loss of the use of the
vehicle during the tine the sane was i npounded, for not less than fifty
dol | ars per day, against the person or agency authorizing the inpound.
However, if an inpoundnent arising from an alleged violation of RCW
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46.61.502 or 46.61.504 is determned to be in violation of this
chapter, then the | aw enforcenent officer directing the i npoundnent and
the | ocal governnent enploying the officer are not liable for damages
if the officer had probable cause to believe the driver of the vehicle
was in violation of RCW 46.61.502 or 46.61.504. I f any judgnent
entered is not paid within fifteen days of notice in witing of its
entry, the court shall award reasonable attorneys’ fees and costs
agai nst the defendant in any action to enforce the judgnent. Notice of
entry of judgnent may be nade by registered or certified mail, and
proof of mailing may be made by affidavit of the party mailing the
notice. Notice of the entry of the judgnent shall read essentially as
fol |l ows:

T . . ...
YOU ARE HEREBY NOTI FI ED JUDGVENT was ent ered agai nst you in the
Court Jlocated at . . . . . . in the sum of

$. . . . . ., in an action entitled . . . . . ., Case No.

YOU ARE FURTHER NOTI FI ED t hat attorneys fees and costs
wi |l be awarded agai nst you under RCW. . . if the judgnent is
not paid within 15 days of the date of this notice.
DATED this . . . . day of . . . . . ., 19.

Si gnat ure

Typed nane and address
of party mailing notice

(4) Any inmpounded abandoned vehicle or item of personal property
registered or titled with the departnent that is not redeened within
fifteen days of mailing of the notice of custody and sale as required
by RCW46. 55.110(2) shall be sold at public auction in accordance with
all the provisions and subject to all the conditions of RCWA46.55. 130.
A vehicle or item of personal property registered or titled with the
departnment nmay be redeened at any tine before the start of the auction
upon paynent of the applicable tow ng and storage fees.

Sec. 4. RCW46. 61.5058 and 1995 ¢ 332 s 6 are each amended to read
as foll ows:

(1) ((Ypon—the—arrest—of—a—persoen—or—upon—the—+titing—oft—a

Lai | ) ) | - ) ) :
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and)) If a vehicle is inpounded because the operator is arrested for a
violation of RCW46. 61.502 or 46.61.504, the vehicle may be held for up
to fifteen days at the witten direction of the agency ordering the
vehi cl e i npounded and nmust not be released until a person eligible to
redeem it under RCW 46.55.120(1)(a) pays all towng, renoval, and
storage fees, notw thstanding the fact that the i npoundnent was ordered
by a governnent agency. However, if the departnent’s records show t hat
the operator has a prior offense within five years, as defined in RCW
46.61.5055(8), and the operator has a financial interest in the
vehicle, the vehicle is subject to forfeiture. If the vehicle is
forfeited, then the forfeiting agency shall pay all the inpoundnent,
tow ng, and storage fees for the vehicle and shall be entitled to
recover those fees from the operator of the forfeited vehicle,
including any attorneys’ fees, costs of collection, and interest at the
statutory rate for judgnent interest fromthe date of paynent by the
agency of such fees.

(2) A forfeiture proceeding is commenced by the |aw enforcenent
agency causing notice of the intended forfeiture of the seized vehicle
to be served within fifteen days after the seizure on the registered
tow truck operator that inpounded the vehicle, on the owner of the
vehicle seized, on the person in charge of the vehicle when it was
seized, and on any person having a known right or interest in the

vehicle, including a community property interest. The notice ((ef
setzure)) may be served by any nethod aut horized by |l aw or court rule,
including but not limted to service by certified mail with return

recei pt requested. Service by mail is conplete upon mailing ((wthin
the+ftifteen—dayperiodaftter—theseizure)). Notice ((ef—setzure)) in
the case of ((proeperty)) a vehicle subject to a security interest that
has been perfected on a certificate of title shall be nmade by service
upon the secured party or the secured party’s assignee at the address
shown on the financing statenment ((e+)), the certificate of title, or
the transitional ownership record. Once the registered tow truck
operator that inpounded the vehicle receives notice, the vehicle nmust
not be rel eased except upon witten order of the chief |aw enforcenent
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of ficer of the agency directing the i npoundnent or his or her designee,
an admnistrative |aw judge, or a court.

((5))) (3) If no person notifies the seizing |aw enforcenent
agency in witing of the person’s claim of ownership or right to
possessi on of the seized vehicle wwthin forty-five days of the seizure,
the vehicle is deened forfeited.

((66))) (4) If a person notifies the seizing |aw enforcenent agency
inwiting of the person’s claimof ownership or right to possession of
the seized vehicle within forty-five days of the seizure, the |aw
enforcenment agency shall give the person or persons a reasonable
opportunity to be heard as to the claimor right. The hearing shall be
before the chief |aw enforcenent officer of the seizing agency or the
chief law enforcenent officer’s designee, except where the seizing
agency i s a state agency as defined in RCW34. 12. 020, the hearing shall
be before the chief | aw enforcenent officer of the seizing agency or an
adm ni strative | awj udge appoi nted under chapter 34.12 RCW except that
any person asserting a claimor right may renove the matter to a court
of conpetent jurisdiction. Renoval may only be acconplished accordi ng
to the rules of civil procedure. The person seeking renoval of the
matter nust serve process against the state, county, political
subdi vision, or nunicipality that operates the seizing agency, and any
other party of interest, in accordance with RCW4.28.080 or 4.92.020,
within forty-five days after the person seeking renoval has notified
t he sei zing | aw enforcenent agency of the person’s claimof ownership
or right to possession. The court to which the matter is to be renoved
shall be the district court when the aggregate value of the vehicle is
within the jurisdictional limt set forth in RCW3.66.020. A hearing
before the sei zing agency and any appeal therefromshall be under Title
34 RCW In a court hearing between two or nore claimants to the
vehi cle involved, the prevailing party shall be entitled to a judgnent
for costs and reasonable attorneys’ fees. The burden of producing
evi dence shall be upon the person claimng to be the | egal owner or the
person claimng to have the awful right to possession of the vehicle.
The sei zing | aw enf orcenment agency shall pronptly return the vehicle to
the claimant upon a determ nation by the adm nistrative |aw judge or
court that the claimant is the present |egal owner under Title 46 RCW
or is lawfully entitled to possession of the vehicle.

((6H)) (5 Wien a vehicle is forfeited under this chapter the
seizing |law enforcenent agency may sell the vehicle, retain it for
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official use, or upon application by a | aw enforcenent agency of this
state release the vehicle to that agency for the exclusive use of
enforcing this title; provided, however, that the agency shall first

satisfy any bona fide ((seeurity—interest—to—whi-ch—the—vehiele—is
subj-eet—under—subseeti-on—(1){a)—or—(€)—of —this—seetion)) comunity

property interest in the vehicle of a person other than the person
whose operation of the vehicle in violation of RCW 46.61.502 or
46.61.504 led to the forfeiture, and secondly, any bona fide security
interest to which the vehicle is subject. The comunity property
interest shall be calculated as one-half of the sale price of a vehicle
sold at auction, or one-half of the fair market value of a vehicle
retained or otherw se disposed of, wthout deduction for tow ng,
renoval , and storage fees.

((6£8)Y)) (6) Wien a vehicle is forfeited, the seizing agency shal
keep a record indicating the identity of the prior owner, if known, a
description of the vehicle, the disposition of the vehicle, the val ue
of the vehicle at the tinme of seizure, and the anmount of proceeds
realized fromdisposition of the vehicle.

((69)Y)) (7) Each seizing agency shall retain records of forfeited
vehicles for at |east seven years.

((£26))) (8) Each seizing agency shall file a report including a
copy of the records of forfeited vehicles with the state treasurer each
cal endar quarter.

(()) (9) The quarterly report need not include a record of a
forfeited vehicle that is still being held for use as evidence during
the investigation or prosecution of a case or during the appeal froma
convi ction.

((+2r)) (10) By January 31st of each year, each seizing agency
shall remt to the state treasurer an anount equal to ten percent of
the net proceeds of vehicles forfeited during the preceding cal endar
year. Money remtted shall be deposited in the public safety and
educati on account.

((£3))) (11) The net proceeds of a forfeited vehicle is the val ue
of the forfeitable interest in the vehicle after deducting the cost of
satisfying a bona fide comunity property interest and security
interest to which the vehicle is subject at the tinme of seizure and al
tow ng, renoval, and storage fees; and in the case of a sold vehicle,
after deducting the cost of sale, including reasonable fees or
conmi ssions paid to i ndependent selling agents.
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((4)y)) (12) The value of a sold forfeited vehicle is the sale
price. The value of a retained forfeited vehicle is the fair market
value of the vehicle at the tine of seizure, determ ned when possible
by reference to an applicable comonly used index, such as the index
used by the departnent of licensing. A seizing agency may, but need
not, use an independent qualified appraiser to determ ne the val ue of
retained vehicles. |If an appraiser is used, the value of the vehicle
appraised is net of the cost of the appraisal.

(13) When a vehicle is forfeited under this chapter, the seizing

| aw enf orcenent _agency shall send to the departnment a copy of the order

of forfeiture. Upon receipt of that order, the departnent shall cancel

the registration and |license plates of the vehicle. A newregistration

and license plates may be i ssued for the vehicle only to: (a) A person

who purchases the vehicle fromthe seizing | aw enforcenent agency: (b)

the seizing |law enforcenent agency: or (c) another |aw enforcenent

agency.
(14) Notwi thstandi ng RCW 46.52.120(2), in any hearing under this

section to contest the validity of the forfeiture, an abstract of the

person’s driving record may be adnitted as and i s prinma faci e evidence

that the person was convicted of each of fense shown by the abstract.

In addition, a certified vehicle registration of the vehicle sought to

be forfeited shall be adnmi ssible wthout further evidentiary

f oundat.i on.
(15) A determ nation of facts nade by a person conducting a hearing

under this section or RCW 46.55.120 shall not have any collatera

estoppel effect on a subsequent crimnal prosecution and shall not

preclude litigation of those sane facts in a subsequent crininal

pr osecuti on.

Sec. 5. RCWA46. 12. 240 and 1987 c¢c 388 s 8 are each anended to read
as follows:

(1) The suspension, revocation, cancellation, or refusal by the
director of any license or certificate provided for in chapters 46.12
and 46.16 RCW is conclusive unless the person whose |icense or
certificate i s suspended, revoked, cancel ed, or refused appeals to the
superior court of Thurston county, or at his option to the superior
court of the county of his residence, for the purpose of having the
suspensi on, revocation, cancellation, or refusal of the license or
certificate set aside. Notice of appeal nust be filed within ten days
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after recei pt of the notice of suspension, revocation, cancellation, or
refusal. Upon the filing of the notice of appeal the court shall issue
an order to the director to show cause why the |icense should not be
granted or reinstated, which order shall be returnable not |ess than
ten days after the date of service thereof upon the director. Service
shall be in the manner prescribed for service of summons and conpl ai nt
in other civil actions. Upon the hearing on the order to show cause,
the court shall hear evidence concerning natters with reference to the
suspensi on, revocation, cancellation, or refusal of the license or
certificate and shall enter judgnent either affirmng or setting aside
t he suspension, revocation, cancellation, or refusal.

(2) This section does not apply to vehicle registration

cancel | ati ons under RCW( ( 46-—316—+710-through46-16-—+60)) 46.61. 5058(13).

~-- END ---
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