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SECOND SUBSTI TUTE SENATE BI LL 6261

St ate of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By Senate Commttee on Ways & Means (originally sponsored by Senators
Swecker, Rasnmussen and W nsl ey)

Read first tine 02/ 10/ 98.

AN ACT Relating to an aquatic plant managenent permt program
amendi ng RCW 90.48.445 and 17.24.051; reenacting and anending RCW
75.20.100; adding a new chapter to Title 90 RCW <creating a new
section; making an appropriation; providing an expiration date; and
decl ari ng an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEWSECTI ON. Sec. 1. FINDINGS AND PURPCSE. The | egi sl ature finds
that it is in the best interest of the people of the state to provide
a predictabl e approach to control of aquatic plants that is protective

of both human health and the environnent. The | egislature intends,
through an aquatic plant managenent permt program to create a
coordinated, tinely, and predictable permt process that wll assist

property owners and | ocal governnments in controlling aquatic plants.

NEW SECTI ON. Sec. 2. DEFI NI TI1 ONS. The definitions in this
section apply throughout this chapter, unless the context requires
ot herw se.

(1) "Aquatic plant” includes any noxi ous weed on the state noxious
weed | i st adopted under RCW17. 10. 080; any ot her nui sance or benefi ci al
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aquatic plants not on the state noxious weed list; and any al gae or
cyanobacteri a.

(2) "Aquatic plant managenent” neans controlling, eradicating, or
removi ng aquatic plants through chem cal, biological, or mechanica
nmeans.

(3) "Aquatic plant managenent plan" nmeans any plan that reviews
alternative aquatic plant nmanagenment nethods according to the
principles of integrated pest managenent, as defined in RCW
17.15.010(1), determ nes feasible, effective solutions to Dbe
i npl emrented, and provides for the nonitoring and evaluation of the
pl an’s effectiveness.

(4) "Departnent"” neans the departnent of ecol ogy.

(5) "Person" means an individual or a public or private entity or
organi zation and includes Ilocal, state, and federal governnent
agencies, and all business organizations including corporations and
part ner shi ps.

NEW SECTI ON.  Sec. 3. AQUATI C PLANT MANAGEMENT PERM T. No person
may control, eradicate, renove, or otherw se alter any aquatic plants
in waters of the state unless an aquatic plant managenent permt for
such activity has been issued by the departnent, or unless: (1) The
removal is incidental or wunintentional, (2) the activity renoves
noxi ous weeds with hand tools, or (3) the activity is in waters
expressly exenpted by this chapter or by rule. Application for an
aquatic plant managenment permt to engage in aquatic plant nmanagenent
activities shall be nmade to the departnent.

NEW SECTI ON. Sec. 4. RULE MAKI NG (1) The departnment and the
departnment of agriculture shall jointly develop rules to inplenent the
aquatic plant nmanagenent permt program in consultation with the
departnment of natural resources, the departnment of health, the
departnent of fish and wildlife, and the state noxi ous weed board. The
rul es shall be adopted by the departnent. The rules shall be oriented
towards devel oping solutions to noxious and nuisance aquatic plant
probl ens, shall provide first for the protection of human heal th, and
second for the protection of wildlife and the environnent, and shal
provi de for neasurable results. The rules shall also be based on the
principles of integrated pest managenent as defined in RCW17. 15.010(1)
and shall define a tiered approach to aquatic plant nmanagenent,
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including the tiers described in section 5 of this act. The rul es
shall include, at a mninmum the follow ng el enents:

(a) The submttal requirenents for a permt application;

(b) Criteria for issuing, nodi fyi ng, or denying permt
appl i cations;

(c) Operating and threshold requirenents for chem cal, biol ogical,
and nechani cal controls based on the risk assessnent in subsection (2)
of this section;

(d) An adm nistrative appeal s process;

(e) An opportunity for public coment on permt applications;

(f) Penalties and renedi es for nonconpliance by an applicant or the
depart nent;

(g) Maximumtinmelines for permt issuance, not to exceed sixty days
fromthe tine a conplete application is received;

(h) Anethod to update the rules periodically as new i nformation or
products are devel oped; and

(1) Criteria and fornms for state environnmental policy act review
under chapter 43.21C RCW appropriate to an aquatic environment, to
expedite i ssuance of individual permts.

(2) The departnent and t he departnent of agriculture shall contract
for a risk assessnent of alternative aquatic plant managenent nethods.
Consul tants may be nom nat ed by nati onal scientific organizations or by
the public. Review of chem cal control methods shall focus on issues
specific to Washington state that are not addressed through federa
pesticide registration and | abeling. Information in the risk
assessnment shall be reviewed by experts in the fields of aquatic plant
managenent and water quality, and shall be used to develop the
operating and threshol d requirements referenced i n subsection (1)(c) of
this section.

(3) Environnmental review of the proposed rul es conducted accordi ng
to chapter 43.21C RCWshall incorporate and update all existing state
envi ronment al policy act docunents rel ated to aquati c pl ant nanagenent.

NEW SECTI ON. Sec. 5. TI ERED APPRQOACH. (1) The aquatic plant
managenent permt program shall include a tiered approach to aquatic
pl ant managenent. At a mninmum the permt program shall include the
followng tiers

(a) An expedited permt nay be approved for aquatic plant
managenent activities on | akes | ess than five acres where the foll ow ng
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criteria are nmet: (i) There is no outlet; (ii) there are no sal nonid
fish in the lake; (iii) there is no drinking water use of the |ake;
(tv) there is no swnmng; and (v) the lake is in single ownership or
all owners support the exenption. Applicants for an expedited permt
under this subsection shall submt a notification that establishes
conpliance with these criteria and describes neasures to ensure
conpliance with the limtations on drinking water and sw nm ng use
during the managenent activities. The departnment shall review the
notification conpliance with the criteria, and may deny the permt only
for inapplicability of the criteria or inadequate neasure to enforce

the limtations of the criteria. I f the departnent does not make a
decision on the permt wthin thirty days of receiving the
notification, the permt is deened approved. |In such | akes, any state-

regi stered aquatic pesticide my be used. Use of the pesticide shal
be conducted in a manner to protect human health and safety, and to
prevent injury to nontargeted plant and animal life.

(b) The operating and threshold requirenents of the aquatic plant
managenent permt established in section 4(1)(c) of this act shal
provi de procedures and criteria by which information devel oped t hrough
site-specific review in conpleting the |ake nmanagenent or aquatic
vegetati on managenent plan may be used to fornulate specific permt
provi sions. State environnental policy act reviewunder chapter 43.21C
RCW nust be conpleted for any aquatic plant managenent plan. Waters
w th adopted aquatic plant managenent plans may be issued a nultiyear
aquatic plant managenent permt.

(c) Pilot use of state-registered aquatic pesticides that does not
nmeet the operating requirenments in section 4(1)(c) of this act may be
permtted to develop solutions to noxious and nuisance conditions
affecting the public health, to address early infestation of noxious
weeds, and for the purpose of data collection and research to assi st
the departnment with the review and revision of the operating
requi renents of the aquatic plant managenent permt program

(d) General permts nay be i ssued on a regional or state-w de basis
to control noxious aquatic weeds. Any person may apply for coverage
under the general permt.

(2) The departnent and the departnent of agriculture may expand
these tiers to address other circunstances or waters.
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NEWSECTION. Sec. 6. PERM T COORDI NATI ON. The rul es devel oped by
the departnent and the departnent of agriculture to inplenent the
aquatic plant nanagenent permt programshall include the requirenents
of other aquatic plant managenent permtting prograns, including the
water quality permt required by RCW90. 48. 445, the hydraulic project
approval required by RCW 75.20.100 and 75.20.108, and the specia
permt for biological control required by RCW17.24.051. |Issuance of
an aquatic plant nanagenent permt satisfies the requirenents of RCW
90. 48. 445, 75.20.100, and 17.24.051. |If an application for an aquatic
pl ant managenent permt includes biological control nethods, the
departnment shall defer to the departnent of agriculture and the
requi renents of RCW17.24.051. |If an application for an aquatic plant
managenent permt includes nmechanical control nethods, the departnment
shal | defer to the departnment of fish and wildlife and the requirenents
of RCW 75. 20. 100 and 75. 20. 108.

NEW SECTI ON. Sec. 7. DEMONSTRATI ON  PRQJECT. (1) Control of
Eurasian waterm |l foil is a growing problem in Wshington |akes and
rivers. No aquatic pesticides currently authorized for aquatic use by
t he departnent of ecol ogy have been effective in eradicating Eurasian
waterm |l foil inlarge water bodies. Wth no avail abl e chem cal control
met hods, early infestation of Eurasian watermlIfoil wll spread both
wi thin and between | akes.

(2) The departnent of ecology shall establish and adm nister a
denonstration project for the control of Eurasian waterm|foil, for the
purpose of evaluating the effectiveness of the pesticide 2,4-D at
eradicating early infestations. The departnment shall authorize one or
nor e denonstration projects, including a denonstrati on project on Loon
Lake in Stevens county.

(3) Denonstration projects shall be adm nistered at the | ocal |evel
by a county weed board. The departnent of ecology shall enter into
grant agreenments with denonstration project jurisdictions by June 1,
1998. The grant agreenent shall include reporting requirenents,
tinelines, and a fund disbursenment schedul e based on agreed project
m | est ones.

(4) A local match of fifty percent of the total grant anmount is
required for any denonstration project.
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(5) Information gathered through the denonstration projects shal
be used by the departnment of ecology in developing the rules under
section 4 of this act.

(6) This section shall expire on July 1, 1999.

NEW SECTI ON. Sec. 8. CAPTI ONS NOT LAW Captions used in this
chapter are not any part of the | aw

Sec. 9. RCW 75.20.100 and 1997 ¢ 385 s 1 and 1997 ¢ 290 s 4 are
each reenacted and anmended to read as foll ows:

(1) In the event that any person or governnent agency desires to
construct any formof hydraulic project or performother work that wll
use, divert, obstruct, or change the natural flow or bed of any of the
salt or fresh waters of the state, such person or governnent agency
shal |, before commenci ng construction or work thereon and to ensure the
proper protection of fish life, secure the approval of the departnent
as to the adequacy of the neans proposed for the protection of fish
life. This approval shall not be unreasonably w thheld.

(2) (a) Except as provided in RCW75. 20. 1001, the departnent shal
grant or deny approval of a standard permt within forty-five cal endar
days of the receipt of a conplete application and notice of conpliance
wi th any applicable requirenents of the state environnental policy act,
made in the manner prescribed in this section.

(b) The applicant may docunent receipt of application by filing in
person or by registered mail. A conplete application for approva
shal | contain general plans for the overall project, conplete plans and
specifications of the proposed construction or work within the nean
hi gher high water Iine in salt water or within the ordinary hi gh water
line in fresh water, and conplete plans and specifications for the
proper protection of fish life.

(c) The forty-five day requirenent shall be suspended if:

(1) After ten working days of receipt of the application, the
applicant remains unavail able or unable to arrange for a tinely field
eval uation of the proposed project;

(ii) The site is physically inaccessible for inspection; or

(ii1) The applicant requests delay. |mrediately upon determ nation
that the forty-five day period is suspended, the departnment shal
notify the applicant in witing of the reasons for the del ay.
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(d) For purposes of this section, "standard permt" nmeans a witten
permt issued by the departnent when the conditions under subsections
(3) and (6)(b) of this section are not net.

(3)(a) The departnent may issue an expedited witten permt in
those instances where normal permt processing would result in
significant hardship for the applicant or unacceptable damage to the
environnent. In cases of inmm nent danger, the departnment shall issue
an expedited witten permt, upon request, for work to repair existing
structures, nove obstructions, restore banks, protect property, or
protect fish resources. Expedited permt requests require a conplete
witten application as provided in subsection (2)(b) of this section
and shall be issued wthin fifteen cal endar days of the receipt of a
conplete witten application. Approval of an expedited permt is valid
for up to sixty days fromthe date of issuance.

(b) For the purposes of this subsection, "inmm nent danger" neans a
threat by weather, water flow, or other natural conditions that is
likely to occur wthin sixty days of a request for a permt
appl i cation.

(c) The departnment may not require the provisions of the state
envi ronment al policy act, chapter 43.21C RCW to be net as a condition
of issuing a permt under this subsection.

(d) The departnment or the county legislative authority may
determine if an immnent danger exists. The county Ilegislative
authority shall notify the department, in witing, if it determ nes
that an i mm nent danger exists.

(4) Approval of a standard permt is valid for a period of up to
five years from date of issuance. The permttee nust denonstrate
substantial progress on construction of that portion of the project
relating to the approval within two years of the date of issuance. |If
the departnent denies approval, the departnent shall provide the
applicant, in witing, a statenent of the specific reasons why and how
t he proposed project would adversely affect fish life. Protection of
fishlife shall be the only ground upon whi ch approval may be deni ed or
condi ti oned. Chapter 34.05 RCW applies to any denial of project
approval , condi ti onal approval , or requi renents for proj ect
nodi fi cati on upon whi ch approval may be contingent.

(5) If any person or governnent agency comrences construction on
any hydraulic works or projects subject to this section wthout first
havi ng obt ai ned approval of the departnent as to the adequacy of the
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means proposed for the protection of fish life, or if any person or
government agency fails to follow or carry out any of the requirenents
or conditions as are made a part of such approval, the person or
director of the agency is guilty of a gross m sdeneanor. |If any such
person or government agency is convicted of violating any of the
provi sions of this section and conti nues construction on any such works
or projects without fully conplying with the provisions hereof, such
wor ks or projects are hereby declared a public nuisance and shall be
subj ect to abatenent as such

(6)(a) I'n case of an energency arising fromweather or streamfl ow
conditions or other natural conditions, the departnent, through its
aut hori zed representatives, shall issue imedi ately, upon request, oral
approval for renoving any obstructions, repairing existing structures,
restoring streambanks, or to protect property threatened by the stream
or a change in the stream flow without the necessity of obtaining a
witten approval prior to commencing work. Condi tions of an oral
approval to protect fish life shall be established by the depart nent
and reduced to witing wthin thirty days and conplied with as provi ded
for inthis section. Oal approval shall be granted i medi ately, upon
request, for a stream crossing during an energency situation.

(b) For purposes of this section and RCW 75.20.103, "energency"
means an imediate threat to l|life, the public, property, or of
envi ronment al degradati on.

(c) The departnment or the county | egislative authority may decl are
and continue an energency when one or nore of the criteria under (b) of
this subsection are net. The county legislative authority shall
i mredi ately notify the departnment if it declares an energency under
this subsection

(7) The departnent shall, at the request of a county, develop five-
year mai ntenance approval agreenents, consistent w th conprehensive
fl ood control nmanagenent plans adopted under the authority of RCW
86. 12. 200, or other watershed plan approved by a county |egislative
authority, to allow for work on public and private property for bank
stabilization, bridge repair, renoval of sand bars and debris, channel
mai nt enance, and ot her fl ood danmage repair and reduction activity under
agreed-upon condi tions and ti mes wi t hout obtaining permts for specific
proj ects.

(8) This section shall not apply to the construction of any form of
hydraulic project or other work which diverts water for agricultural
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irrigation or stock watering purposes authorized under or recogni zed as
being valid by the state’s water codes, or when such hydraulic project
or other work is associated with streanbank stabilization to protect
farm and agricultural land as defined in RCW 84.34.020. These
irrigation or stock watering diversion and streanbank stabilization
projects shall be governed by RCW 75. 20. 103.

A |l andscape managenent plan approved by the departnent and the
departnent of natural resources under RCW76. 09. 350(2), shall serve as
a hydraulic project approval for the life of the plan if fish are
sel ected as one of the public resources for coverage under such a pl an.

(9 A permt issued under section 3 of this act satisfies the
requi renents under this section

(10) For the purposes of this section and RCW 75.20.103, "bed"
means the |and below the ordinary high water lines of state waters.
This definition does not include irrigation ditches, canals, storm
wat er run-off devices, or other artificial watercourses except where
they exist in a natural watercourse that has been altered by man.

((£28)y)) (11) The phrase "to construct any form of hydraulic
project or perform other work" does not include the act of driving
across an established ford. Driving across streans or on wetted stream
beds at areas other than established fords requires approval. Wrk
within the ordinary high water line of state waters to construct or
repair a ford or crossing requires approval.

Sec. 10. RCW90. 48. 445 and 1995 ¢ 255 s 3 are each anended to read
as follows:

(1) The director shall issue or approve water quality permts for
use by federal, state, or local governnental agencies and |icensed
applicators for the purpose of using, for aquatic noxi ous weed control,
her bi ci des and surfactants regi stered under state or federal pesticide
control laws. The issuance of the permts shall be subject only to
conpliance wth: Federal and state pesticide |abel requirenents, the
requirenents of the federal insecticide, fungicide, and rodenticide
act, the Washington pesticide control act, the Washington pesticide
application act, and the state environnental policy act; and applicable
requi renents established in an option or options recomended for
controlling the noxi ous weed by a final environnental inpact statenent
publ i shed under chapter 43.21C RCW by the departnent prior to May 5,
1995, by the departnment of agriculture, or by the departnent of
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agriculture jointly with other state agencies. This section may not be
construed as requiring the preparation of a new environnental i npact
statenent to replace a final environnental inpact statenent published
before May 5, 1995.

(2) The director of ecology nmay not utilize this permt authority
to otherw se condition or burden weed control efforts. The director’s
authority to issue water quality nodification permts for activities
other than the application of surfactants and approved herbicides, to
control aquatic noxious weeds, is unaffected by this section.

(3) A permt issued under section 3 of this act satisfies the
permt requirenments under this section.

(4) As wused in this section, "aquatic noxious weed" neans an
aquatic weed on the state noxious weed I|ist adopted under RCW
17.10. 080.

Sec. 11. RCW17.24.051 and 1991 ¢ 257 s 9 are each anended to read
as follows:

The introduction into or release within the state of a plant pest,
noxi ous weeds, bee pest, or any other organism that may directly or
indirectly affect the plant |life of the state as an injurious pest,
parasite, predator, or other organism is prohibited, except under
special permt issued by the departnent under rules adopted by the
director. A special permt is not requiredif a permt has been issued
under section 3 of this act. A special permt is not required for the

introduction or release within the state of a genetically engineered
pl ant or plant pest organismif the introduction or release has been
approved under provisions of federal |aw and the departnent has been
notified of the planned introduction or release. The departnent shal

be the sole issuing agency for the permts. Except for research
proj ects approved by the departnment, no permt for a biological control
agent shall be issued unless the departnent has determ ned that the
parasite, predator, or plant pathogen is target organism or plant
specific and not likely to beconme a pest of nontarget plants or other
beneficial organisns. The director may al so excl ude bi ol ogi cal contr ol
agents that are infested with parasites determ ned to be detrinmental to
t he biol ogical control efforts of the state. The departnent may rely
upon findings of the United States departnent of agriculture or any
experts that the director my deem appropriate in nmaking a
determ nati on about the threat posed by such organisns. |n addition,
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the director may request confidential business information subject to
the conditions in RCW 17. 24. 061.

Pl ant pests, noxious weeds, or other organisns introduced into or
released within this state in violation of this section shall be
subject to detention and disposition as otherwise provided in this
chapter.

NEW SECTI ON. Sec. 12. Sections 1 through 6 and 8 of this act
constitute a new chapter in Title 90 RCW

NEW SECTI O\ Sec. 13. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTI ON.  Sec. 14. Sections 8 and 9 of this act are necessary
for the i medi ate preservation of the public peace, health, or safety,
or support of the state governnment and its existing public
institutions, and take effect inmmediately.

~-- END ---
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