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SUBSTI TUTE SENATE BI LL 5935

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Senate Commttee on Ways & Means (originally sponsored by Senators
Wj ahn, Fairley and Franklin; by request of Departnent of Social and
Heal t h Servi ces)

Read first tine 03/10/97.

AN ACT Rel ating to recovery of the costs of |ong-termnedical care
paid by the departnent of social and health services; anending RCW
43. 20B. 080, 74.34.010, and 74.39A 170; addi ng new sections to chapter
43. 20B RCW addi ng a new section to chapter 74.34 RCW and decl aring an
emer gency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEWSECTION. Sec. 1. A newsection is added to chapter 43.20B RCW
to read as foll ows:

(1) It is the intent of the legislature to ensure that needy
i ndi vi dual s have access to basic nedical care without requiring themto
sell their hones. In the face of rising nedical costs and limted
funding for social welfare prograns, however, the state’ s nmedi caid and
state-funded long-term care prograns have placed an increasing
financial burden on the state. By balancing the interests of
individuals with imrediate and future wunnmet nedical care needs,
survivi ng spouses and dependent children, adult nondependent chil dren,
nmore distant heirs, and the state, the estate recovery provisions of
RCW 43.20B. 080 and 74.39A.170 provide an equitable and reasonable
met hod of easing the state’'s financial burden while ensuring the
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continued viability of the nedicaid and state-funded |ong-term care
progr amns.

(2) It is further the intent of the legislature to confirm that
chapter 21, Laws of 1994, effective July 1, 1994, repealed and
substantially reenacted the state’s nedicaid estate recovery | aws and
did not elimnate the departnent’s authority to recover the cost of
medi cal assistance paid prior to October 1, 1993, fromthe estates of
deceased recipients regardless of whether they received benefits
before, on, or after July 1, 1994.

Sec. 2. RCW 43. 20B. 080 and 1995 1st sp.s. ¢ 18 s 67 are each
anmended to read as foll ows:

(1) The departnent shall file |iens, seek adjustnent, or otherw se
effect recovery for nedical assistance correctly paid on behalf of an
i ndi vi dual ((as—regquired—by—this—chapter—and)) consistent with 42
U S C Sec. 1396p.

(2) Liens may be adjusted by foreclosure in accordance with chapter
61.12 RCW

(3) I'n the case of an individual who was fifty-five years of age or
ol der when the individual received nedical assistance, the departnment
shall seek adjustnent or recovery from the individual’s estate, and
from nonprobate assets of the individual as defined by RCW 11.02.005
((exee , ' LAY , eerenRt) ), but
only for medical assistance consisting of nursing facility services,
home and communi ty-based services, other services that the departnent
determnes to be appropriate, and related hospital and prescription
drug services. Recovery from the individual’s estate, including
forecl osure of liens inposed under this section, shall be undertaken as
soon as practicable, consistent with ((theregquirenrents—of)) 42 U S. C
Sec. 1396p.

(4) The departnment shall apply the nedical assistance estate
recovery lawas it existed on the date that benefits were received when

calculating an estate’'s liability to rei nburse the departnent for those

benefits.

(5)(a) The departnent shall establish procedures consistent with
standards established by the federal departnment of health and human
services and pursuant to 42 U S.C. Sec. 1396p to waive recovery when
such recovery woul d work an undue hardshi p.
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(b) Recovery of nedical assistance froma recipient’s estate shal
not include property nmade exenpt fromclainms by federal |aw or treaty,
i ncludi ng exenption for tribal artifacts that may be hel d by i ndi vi dual
Nati ve Ameri cans.

((65))) (6) Alien authorized under subsections (1) through (5) of
this section relates back to attach to any real property that the
decedent had an ownership interest in imediately before death and is
effective as of that date.

(7) The departnent is authorized to adopt rules to effect recovery
under this section. The departnent may adopt by rule | ater enactnents
of the federal |laws referenced in this section.

NEWSECTION. Sec. 3. A newsectionis added to chapter 43.20B RCW
to read as foll ows:

In disclosing estate recovery costs to potential honme care clients
and their famly nenbers, the departnent shall provide a witten
description of the costs incurred by the departnent. The description
should include, to the extent that the departnent can item ze or
estimate, the direct cost of the service as well as other costs for
supervi sion, training, taxes, and fringe benefits.

Sec. 4. RCW 74.34.010 and 1995 1st sp.s. ¢ 18 s 82 are each
anmended to read as foll ows:

The legislature finds that frail elders and vul nerable adults may
be subjected to abuse, neglect, exploitation, or abandonnent. The
| egislature finds that there are a nunber of adults sixty years of age
or older who lack the ability to perform or obtain those services
necessary to maintain or establish their well-being. The |egislature
finds that many frail el ders and vul nerabl e adults have heal th probl ens
that place themin a dependent position. The |egislature further finds
that a significant nunber of frail elders and vul nerable adults have
mental and verbal |Iimtations that | eave themvul nerabl e and i ncapabl e
of asking for help and protection.

It isthe intent of the |egislature to prevent or renedy the abuse,
negl ect, exploitation, or abandonnment of persons sixty years of age or
ol der who have a functional, nental, or physical inability to care for
or protect thensel ves.

It is the intent of the legislature to assist frail elders and
vul nerabl e adul ts by providi ng these persons with the protection of the

p. 3 SSB 5935



© 00 N O Ol WDN P

NNNNNNRRRRRRRRR R
ga » W NP O O 0o ~NO” U A WDN - O

26
27
28
29
30
31
32

33
34
35
36
37

courts and with the |l east-restrictive services, such as hone care, and
by preventing or reducing inappropriate institutional care. The
| egislature finds that it is in the interests of the public health,
safety, and welfare of the people of the state to provide a procedure
for identifying these vul nerabl e persons and provi ding the services and
remedi es necessary for their well-being.

It is further the intent of the legislature that the cost of
protective services rendered to a frail elder or vul nerable adult under
this chapter that are paid with state funds only not be subject to
recovery fromthe recipient or the recipient’s estate, whether by |lien,
adj ustnment, or any other nmeans of recovery, regardless of the i ncone or
assets of the recipient of the services. In nmaking this exenption the
| eqgi sl ature recogni zes that receipt of such services is voluntary and
incentives to decline services or delay perm ssion nust be kept to a
mninmum There may be a need to act or intervene quickly to protect
the assets, health, or well-being of a frail elder or vul nerable adult;
to prevent or halt the exploitation, neglect, abandonnent, or abuse of
the person or assets of a frail elder or vulnerable adult; or to
prevent or limt inappropriate placenent or retentionin an institution
providing long-termcare. The delivery of such services is less likely

to be inpeded, and consent to such services will be nore readily
obtained, if the cost of these services is not subject to recovery.
The | eqgislature recognizes that there will be a cost in not seeking

financial recovery for such services, but that this cost may be offset
by preventing costly and i nappropriate institutional placenent.

NEW SECTION. Sec. 5. A new section is added to chapter 74.34 RCW
to read as foll ows:

The cost of benefits and services provided to a frail elder or
vul nerable adult under this chapter with state funds only does not
constitute an obligation or lien and is not recoverable from the
recipient of the services or fromthe recipient’s estate, whether by
lien, adjustnment, or any other neans of recovery.

Sec. 6. RCW 74.39A. 170 and 1995 1st sp.s. ¢ 18 s 56 are each
amended to read as foll ows:

(1) Al paynents made in state-funded long-term care shall be
recoverable as if they were nedical assistance paynents subject to
recovery under 42 U S.C. Sec. 1396p and chapter 43.20B RCW (;—but))
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wi thout regard to the recipient’s age, except the cost of state-funded
adult protective services provided under chapter 74.34 RCW to frai
el ders and vul nerabl e adults.

(2) In determning eligibility for state-funded |ong-term care
services prograns, except for protective services provided to frai
elders and vulnerable adults, the departnent shall inpose the sane
rules with respect to the transfer of assets for |ess than fair market
val ue as are i nposed under 42 U. S.C. 1396p with respect to nursing hone
and hone and comunity services.

NEW SECTI ON. Sec. 7. This act is necessary for the imedi ate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
i mredi atel y.

~-- END ---
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