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S-2269.1

SUBSTI TUTE SENATE BI LL 5834

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Senate Committee on Comerce & Labor (originally sponsored by
Senators Fairley, Wnsley, Kohl and MAuliffe)

Read first tine 03/05/97.

AN ACT Relating to providing entrepreneurial opportunities for
di sabl ed persons; anending RCW 39.19.010, 39.19.020, 39.19.030,
39. 19. 060, 39.19.070, 39.19.080, 39.19.120, 39.19.150, 39.19.170, and
39.19.200; creating new sections; providing an effective date; and
provi di ng an expiration date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW39.19.010 and 1987 ¢ 328 s 1 are each anended to read
as follows:

The | egi slature finds that ((mnerty—and-woren—owned)) businesses
owned by mnorities, wonen, and disabled persons are significantly
under-represented and have Dbeen denied equitable conpetitive
opportunities in contracting. It is the intent of this chapter to
mtigate societal discrimnation and other factors in participating in
public works and in providing goods and services and to delineate a
policy that an increased l|level of participation by ((mrerty—and
weren—ewned—and—econtroled)) businesses owned and controlled by
mnorities, wonen, and disabled persons is desirable at all |evels of
state governnent. The purpose and intent of this chapter are to
provi de t he maxi numpracti cabl e opportunity for increased participation
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by ((mrerty—and—weren—owred—and—controled)) businesses owned and

controlled by mnorities, wonen, and disabl ed persons in participating
in public works and the process by which goods and services are
procured by state agencies and educational institutions from the
private sector.

Sec. 2. RCW39.19.020 and 1996 ¢ 69 s 4 are each anmended to read
as follows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) (("Advisory conmittee" mean he—adv , $a5s
and—werenR-s—business—enterprises—

£2))) "Broker" neans a person that provides a bona fide service,
such as professional, technical, consultant, brokerage, or manageri al
services and assistance in the procurenent of essential personnel
facilities, equipnent, nmaterials, or supplies required for performance
of a contract.

((3))) (2) "Director” neans the director of the office of mnority
((and)), wonen’ s, and di sabl ed persons’ business enterprises.

(3) "Disability" neans a person with a physical, nental, or sensory
inpairnment that would inpede that individual in obtaining and
mai nt ai ning opportunities for public contracts with the state. The
i npai rment _nmust be material rather than slight, static and permanent in
that it is seldomfully corrected by nedical replacenent, therapy, or
surgi cal neans.

(4) "D sabl ed person” neans a person that has a physical or nental
inpai rment that substantially limts a major life activity.

(5) "Educational institutions” neans the state universities, the
regional universities, The Evergreen State Coll ege, and the conmunity
col | eges.

((65))) (6) "Goal s" neans annual overall agency goals, expressed as
a percentage of dollar volunme, for participation by ((mrRerty—and
weren—ewned—and—econtroled)) businesses owned and controlled by
mnorities, wonen, and disabl ed persons and shall not be construed as
a mninmm goal for any particular contract or for any particular
geographical area. It is the intent of this chapter that such overal
agency goals shall be achievable and shall be net on a contract-by-
contract or class-of-contract basis.
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((€6))) (7) "Goods and/or services" includes professional services
and all other goods and servi ces.

((6H)) (8) "Ofice" neans the office of mnority ((and)), wonen’ s,
and di sabl ed persons’ business enterprises.

((8)) (9) "Person” i ncludes one or nmore i ndividuals,
part nershi ps, associ ations, organi zati ons, corporations, cooperatives,
| egal representatives, trustees and receivers, or any group of persons.

((9Y)) (10) "Procurenent” neans the purchase, | ease, or rental of
any goods or services.

((26y)) (11) "Public works" neans all work, construction, highway
and ferry construction, alteration, repair, or inprovenent other than
ordi nary mai ntenance, which a state agency or educational institution
is authorized or required by |law to undert ake.

(((xH)) (12) "State agency" includes the state of Washi ngton and
al | agenci es, departnents, offices, divisions, boards, comm ssions, and
correctional and other types of institutions.

Sec. 3. RCW39.19.030 and 1996 ¢ 69 s 5 are each anended to read
as follows:

There is hereby created the office of mnority ((and)), wonen’s,
and di sabl ed persons’ business enterprises. The governor shall appoint
a director for the office, subject to confirmation by the senate. The
director may enploy a deputy director and a confidential secretary,
bot h of which shall be exenpt under chapter 41.06 RCW and such staff
as are necessary to carry out the purposes of this chapter.

The office ((shallh)) may consult with ((the)) a minority ((and)).
wonen’ s, and di sabled persons’ business enterprises ad hoc advisory
commttee, established under RCW 39.19.041, to acconplish the purpose
stated in this section.

The office shall

(1) Devel op, plan, and i npl enment prograns to provi de an opportunity
for participation by qualified ((mrRerHHty—and—woren—owired—and
eont+otH-ed)) busi nesses owned and controlled by mnorities, wonen, and
di sabl ed persons in public wrks and the process by which goods and
services are procured by state agencies and educational institutions
fromthe private sector

(2) Devel op a conprehensive plan insuring that qualified ((mRerty
and—weren—owned—and—controlled)) businesses owned and controlled by
mnorities, wonen, and di sabl ed persons are provi ded an opportunity to
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participate in public contracts for public works and goods and
servi ces;

(3) Identify barriers to equal participation by qualified
( ( mhrerty—and—woren—owned—and—econt+olHed)) businesses owned and
controlled by mnorities, wonen, and disabled persons in all state
agency and educational institution contracts;

(4) Establish annual overall goals for participation by qualified
( ( mperty—and—woren—owned—and—econtrolted)) businesses owned and
controlled by mnorities, wonen, and disabled persons for each state
agency and educational institution to be adm nistered on a contract-by-
contract basis or on a class-of-contracts basis;

(5) Develop and maintain a central mnority ((and)), wonen' s, and
di sabl ed persons’ business enterprise certificationlist for all state
agenci es and educational institutions. No business is entitled to
certification under this chapter unless it neets the definition of
smal | busi ness concern as established by the office. Al applications
for certification under this chapter shall be sworn under oath

(6) Develop, inplenent, and operate a system of nonitoring
conpliance wth this chapter;

(7) Adopt rules wunder chapter 34.05 RCW the Admnistrative
Procedure Act, governing: (a) Establishnent of agency goals; (b)
devel opment and mai nt enance of a central mnority ((and)), wonen’ s, and
di sabl ed persons’ business enterprise certification program including
a definition of "small busi ness concern” which shall be consistent with
the small business requirenents defined under section 3 of the Snal
Busi ness Act, 15 U.S.C. Sec. 632, and its inplenenting regul ations as
gui dance; (c) procedures for nonitoring and enforcing conpliance with
goals, regulations, contract provisions, and this chapter; (d)
utilization of standard clauses by state agencies and educational
institutions, as specified in RCW39.19.050; and (e) determ nation of
an agency’'s or educational institution’s goal attainnment consistent
with the limtations of RCW 39.19. 075;

(8) Submt an annual report to the governor and the |egislature
outlining the progress in inplementing this chapter;

(9) Investigate conplaints of violations of this chapter wwth the
assi stance of the involved agency or educational institution; and

(10) Cooperate and act jointly or by division of |abor with the
United States or other states, and with political subdivisions of the
state of Washington and their respective mnority, socially and
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economcally disadvantaged ((and)), wonen, and disabled persons
busi ness enterprise prograns to carry out the purposes of this chapter.
However, the power which nay be exercised by the office under this
subsection permts investigation and inposition of sanctions only if
the investigation relates to a possible violation of this chapter
((39329——Rc&¥), and not to violation of |[|ocal ordinances, rules,
regul ati ons, however denom nated, adopted by political subdivisions of
the state.

Sec. 4. RCW39.19.060 and 1996 c 288 s 28 are each anended to read
as follows:

Each state agency and educational institution shall conply with the
annual goals established for that agency or institution under this
chapter for public works and procuring goods or services. This chapter
applies to all public works and procurenent by state agencies and
educational institutions, includingall contracts and ot her procurenent
under chapters 28B. 10, 39.04, 39.29, 43.19, and 47.28 RCW Each state
agency shall adopt a plan, developed in consultation with the director
( (anrd—the—advisoery—<conmmttee)), to insure that ((wherty—and—weren—
ewned)) busi nesses owned by mnorities, wonen, and di sabl ed persons are
afforded the maxinmum practicable opportunity to directly and
meani ngfully participate in the execution of public contracts for
public works and goods and services. The plan shall include specific
measures the agency wll undertake to increase the participation of
certified ((mnorty—andworen—ownred)) businesses owned by mnorities,
wonen, and di sabl ed persons. The office shall annually notify the
governor, the state auditor, and the joint |egislative audit and revi ew
commnttee of all agencies and educational institutions not in
conpliance wth this chapter

Sec. 5. RCW39.19.070 and 1994 ¢ 15 s 1 are each anmended to read
as follows:

It is the intent of this chapter that the goals established under
this chapter for participation by ((mpertty—and—werenr—owred—and
eont+oH-ed)) busi nesses owned and controlled by mnorities, wonen, and
di sabl ed persons be achievable. | f necessary to acconplish this
intent, contracts may be awarded to the next |owest responsi bl e bidder
in turn, or all bids may be rejected and new bids obtained, if the
| owest responsible bidder does not neet the goals established for a
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particul ar contract under this chapter. The dollar value of the total
contract used for the cal cul ation of the specific contract goal may be
i ncreased or decreased to refl ect executed change orders. An apparent
| ow bi dder nust be in conpliance with the contract provisions required
under this chapter as a condition precedent to the granting of a notice
of award by any state agency or educational institution.

Sec. 6. RCW39.19.080 and 1987 ¢ 328 s 5 are each anended to read
as follows:

(1) A person, firm corporation, business, union, or other
organi zati on shall not:

(a) Prevent or interfere with a contractor’s or subcontractor’s
conpliance with this chapter, or any rule adopted under this chapter

(b) Submt false or fraudulent information to the state concerning
conpliance with this chapter or any such rule;

(c) Fraudulently obtain, retain, attenpt to obtain or retain, or
aid another in fraudulently obtaining or retaining or attenpting to
obtain or retain certification as a mnority ((er)), wonen's, or
di sabl ed persons’ business enterprise for the purpose of this chapter;

(d) Knowingly make a false statenment, whether by affidavit,
verified statenent, report, or other representation, to a state
official or enployee for the purpose of influencing the certification
or denial of certification of any entity as a mnority ((e+)), wonen' s,
or di sabl ed persons’ business enterprise;

(e) Knowi ngly obstruct, inpede, or attenpt to obstruct or inpede
any state official or enployee who is investigating the qualification
of a business entity that has requested certification as a mnority
((er)), wonen’s, or disabled persons’ business enterprise;

(f) Fraudulently obtain, attenpt to obtain, or aid another person
in fraudulently obtaining or attenpting to obtain public noneys to
whi ch the person is not entitled under this chapter; or

(g) Knowi ngly nmake fal se statenents that any entity is or is not
certified as a mnority ((er)), wonen’s, or disabled persons’ business
enterprise for purposes of obtaining a contract governed by this
chapter.

(2) Any person or entity violating this chapter or any rul e adopted
under this chapter shall be subject to the penalties in RCW39. 19. 090.
Nothing in this section prevents the state agency or educational
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institution frompursuing such procedures or sanctions as are ot herw se
provi ded by statute, rule, or contract provision.

Sec. 7. RCW39.19.120 and 1987 ¢ 328 s 7 are each anended to read
as follows:
The office shall be the sole authority to performcertification of

( ( mRerty—hbusiness—enterprises——seetalHy——and———econom—ecally
di-sadvantaged-business—enterprises;—and-wenren-s)) busi ness enterprises

owned and controlled by mnorities, socially and economcally
di sadvant aged, wonen, or disabled persons throughout the state of
Washi ngton. Certification by the state office will allow these firns
to participate in prograns for these enterprises admnistered by the
state of Washington, any city, town, county, special purpose district,
public corporation created by the state, nmunicipal corporation, or
qguasi - muni ci pal corporation within the state of Washi ngton.

This state-wide certification process will prevent duplication of
effort, achieve efficiency, and permt local jurisdictions to further
devel op, inplenent, and/or enhance conprehensi ve systens of nonitoring
and conpliance for contracts issued by their agencies.

Sec. 8. RCW39.19. 150 and 1987 ¢ 328 s 10 are each anended to read
as follows:

(1) Any city, county, town, special purpose district, public
corporation created by the state, nunicipal corporation, or quasi-
muni ci pal corporation having reason to believe that a particular
mnority ((and)), wonen's, or disabled persons’ business enterprise
shoul d not have been certified under RCW 39.19. 140 may petition the
office for reconsideration. The basis for the petition may be one or
nore of the foll ow ng:

(a) The office’s rules or regulations were inproperly applied; or

(b) Material facts relating to the mnority ((and)), wonen's, or
di sabl ed persons’ business enterprise’s certification application to
the office are untrue.

(2) The petitioner shall carry the burden of persuasion. The
affected mnority ((er)), wonen's, or disabled persons’ business
enterprise shall receive notice of the petition and an opportunity to
respond.

(3) After reviewing the information presented in support of and in
opposition to the petition, the office shall issue a witten deci sion,
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it may revoke, suspend, or refuse to renew the certification or inpose
sanctions under this chapter as appropriate.

(4) The office’s decision on a petition is admnistratively final
and the rights of appeal set out in the office regul ations shall apply.
A certification shall remain in effect while a petition is pending.

Sec. 9. RCW39.19.170 and 1993 ¢ 512 s 10 are each anended to read
as follows:

(1) State agencies shall not require a performance bond for any
public works project that does not exceed twenty-five thousand dollars

awarded to a prequalified and certified ((mroerty—oer—woran—owned))

busi ness owned and controlled by mnorities, wonen, and disabled

persons that has been prequalified as provided under subsection (2) of
this section.

(2) A limted prequalification questionnaire shall be required
assuring:

(a) That the bi dder has adequate financial resources or the ability
to secure such resources;

(b) That the bidder can neet the perfornmance schedul e;

(c) That the bidder is experienced in the type of work to be
per formed; and

(d) That all equipnment to be used is adequate and functioning and
that all equi pnent operators are qualified to operate such equi pnent.

Sec. 10. RCW39. 19.200 and 1993 ¢ 195 s 1 are each anended to read
as follows:

The mnority ((and)), wonen's, and disabled persons’ business
enterprises account is created in the custody of the state treasurer.
Al receipts from RCW 39.19. 210, 39.19.220, and 39.19.230 shall be
deposited in the account. Expenditures fromthe account nmay be used
only for the purposes defraying all or part of the costs of the office
in admnistering this chapter. Only the director or the director’s
desi gnee may aut horize expenditures fromthe account. Moneys in the
account may be spent only after appropriation.

NEW SECTI O\ Sec. 11. If any provision of this act or its
application to any person or circunstance is held invalid, the
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persons or circunstances is not affected.

NEW SECTION. Sec. 12. If any part of this act is found to be in
conflict wwth federal requirenments that are a prescribed condition to
the allocation of federal funds to the state, the conflicting part of
this act is inoperative solely to the extent of the conflict and with
respect to the agencies directly affected, and this finding does not
affect the operation of the remainder of this act inits application to
t he agenci es concerned. The rules under this act shall neet federal
requi renents that are a necessary condition to the recei pt of federal
funds by the state.

NEWSECTION. Sec. 13. The office of mnority and wonen’s busi ness
enterprises shall conduct a study to identify the probl ens encountered
by busi nesses owned by di sabl ed persons i n seeki ng and obt ai ni ng public
contract opportunities, including any differences between the
avai lability and utilization of such businesses by the state. The
study shall prescribe resolutions and recommend to the | egislature how
the office wll serve businesses owned by disabled persons. Thi s
section expires July 1, 1998.

NEW SECTION. Sec. 14. This act takes effect July 1, 1998.

--- END ---
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