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S-1249. 3

SENATE BI LL 5788

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Senators Strannigan, Finkbeiner, Franklin, Spanel, Jacobsen and
Fr aser

Read first tinme 02/12/97. Referred to Commttee on Agriculture &
Envi ronnent .

AN ACT Relating to the office of marine safety; anmending RCW
88. 46. 030, 88.46.060, 88.46.080, and 88. 46. 090; addi ng a new section to
chapter 88.46 RCW addi ng a new section to chapter 43. 211 RCW creating
new sections; repealing RCW 43.211.020, 88. 46. 920, 88. 46. 921,
88.46. 922, 88.46.923, 88.46.924, 88.46.925, 88.46.926, and 88. 46. 927;
repeal i ng 1995 2nd sp.s. ¢ 14 s 521 and 1991 ¢ 200 s 1120 (uncodi fied);
repealing 1995 2nd sp.s. ¢ 14 s 522 and 1993 ¢ 281 s 73 (uncodified);
repealing 1995 2nd sp.s. ¢ 14 s 524 (uncodified); providing an
effective date; and declaring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 88.46.030 and 1991 c¢ 200 s 416 are each anended to
read as foll ows:

(1) Al tank vessels entering the navigable waters of the state
shall be subject to inspection to assure that they conmply with all
appl i cabl e federal and state standards.

(2) The office shall periodically reviewthe tank vessel inspection
prograns conducted by the United States coast guard and ot her federal
agencies to determne if the prograns as actually operated by those
agenci es provide the best achievable protection to the waters of the
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st at e. If the office determnes that the tank vessel inspection
prograns conducted by these agencies are not adequate to protect the
state’s waters, it shall adopt rules for a state tank vessel inspection

program ( (Fhe—efift+ece—shal—adopt—+ulesprovidingfor—arandemreview
e i ndividual I - . I | by fed | es))

The of fice may accept a tank vessel inspection report issued by anot her
state if that state’s tank vessel inspection programis determ ned by
the office to be at least as protective of the public health and the
envi ronment as the program adopted by the office.

(3) The state tank vessel inspection programshall ensure that al
tank vessels entering state waters are inspected at |east annually.

the—federal—goevernrent—)) The office shall consult wth the coast
guard regarding the tank vessel inspection program Any tank vessel
i nspection conducted pursuant to this section shall be perfornmed during
t he vessel’'s schedul ed stay in port.

(4) Any violation of coast guard or other federal regulations
uncovered during a state tank vessel inspection shall be imediately
reported to the appropriate agency.

Sec. 2. RCWZ88.46.060 and 1995 ¢ 148 s 3 are each anended to read
as follows:

(1) Each covered vessel shall have a contingency plan for the
cont ai nment and cl eanup of oil spills fromthe covered vessel into the
waters of the state and for the protection of fisheries and wldlife,
natural resources, and public and private property from such spills.
The ((eff+ee)) departnment shall by rule adopt and periodically revise
standards for the preparation of contingency plans. The ((efHee))
departnment shall require contingency plans, at a mninmum to neet the
fol |l om ng standards:

(a) Include full details of the nethod of response to spills of
various sizes fromany vessel which is covered by the plan;

(b) Be designed to be capable in terns of personnel, materials, and
equi pnent, of pronptly and properly, to the maxi numextent practicabl e,
as defined by the office, renoving oil and m nim zi ng any danage to t he
environment resulting froma worst case spill

(c) Provide a clear, precise, and detailed description of how the
plan relates to and is integrated into rel evant contingency plans which

SB 5788 p. 2



©O© 00 N O Ol WDN P

W W W W W W WwWwWwWwWMNDNDNDNDNDNMDNDNMNDNDNMNDNMNDNNMNMNNMNMNNNEPRPRPPRPPRPEPRPPERPPRPRPEPPR
©O© 00 N O Ol WNPEFEP O O 0w NO UG P WDNPEP O OOWWNO O M owWwDNPE, O

have been prepared by cooperatives, ports, regional entities, the
state, and the federal governnent;

(d) Provide procedures for early detection of spills and tinely
notification of such spills to appropriate federal, state, and | ocal
authorities under applicable state and federal |aw

(e) State the nunber, training preparedness, and fitness of all
dedi cat ed, prepositioned personnel assigned to direct and i npl enent the
pl an;

(f) Incorporate periodic training and drill prograns to eval uate
whet her personnel and equi pnent provided under the plan are in a state
of operational readiness at all tines;

(g) Describe inportant features of the surrounding environnent,
i ncl udi ng fish and wildlife habi t at , environnmental |y and
archaeologically sensitive areas, and public facilities. The
departnments of ((eeetoegys)) fish and wldlife((s)) and natural
resources, the office of marine safety, and the office of archaeol ogy
and hi storic preservation, upon request, shall provide information that
they have available to assist in preparing this description. |If the
of fice has adopted rules for contingency plans prior to July 1, 1992,
the description of archaeologically sensitive areas shall only be
required when the ((eff+ee)) departnent revises the rules for
contingency plans after July 1, ((4992)) 1997. The description of
archaeol ogically sensitive areas shall not be required to be included
in a contingency plan until it is reviewed and updated pursuant to
subsection (9) of this section;

(h) State the neans of protecting and mtigating effects on the
environment, including fish, marine mammuals, and other wildlife, and
ensure that inplenentation of the plan does not pose unacceptabl e risks
to the public or the environnent;

(1) Establish guidelines for the use of equi pnent by the crew of a
vessel to mnimze vessel damage, stop or reduce any spilling fromthe
vessel, and, only when appropriate and only when vessel safety is
assured, contain and clean up the spilled oil;

(j) Provide arrangenents for the prepositioning of spil
contai nnent and cl eanup equi pnent and trai ned personnel at strategic
| ocations fromwhich they can be deployed to the spill site to pronptly
and properly renove the spilled oil;

(k) Provide arrangenents for enlisting the use of qualified and
trai ned cl eanup personnel to inplenent the plan;

p. 3 SB 5788



© 00 N O Ol WDN P

W W W W W W W WwWWwWMNNDNDNDNDDNMDNDNMNDNDNMNMNMNDNNMNMNMNMNMNNNEPRPRPPRPPRPPRPPERPPRPRPERPR
©O© 00 N O Ol WNPEFEP O O 0w NO UG WODNPEFEP O O W NO OGP DN PEF—-, O

(I') Provide for disposal of recovered spilled oil in accordance
with local, state, and federal |aws;

(m Until a spill prevention plan has been submtted pursuant to
RCW 88. 46. 040, state the neasures that have been taken to reduce the
i kelihood that a spill will occur, including but not limted to,

design and operation of a vessel, training of personnel, nunber of
personnel, and backup systens designed to prevent a spill;

(n) State the anmount and type of equi pnent available to respond to
a spill, where the equi pnent is |located, and the extent to which other
contingency plans rely on the sane equi pnent; and

(o) If the departnment of ecol ogy has adopted rules permtting the
use of dispersants, the circunstances, if any, and the manner for the
application of the dispersants in conformance with the departnent’s
rul es.

(2)(a) The owner or operator of a tank vessel of three thousand
gross tons or nore shall submt a contingency plan to the ((efH-<€e))
departnment within six nonths after the ((effH+ee)) departnent adopts
rul es establishing standards for contingency pl ans under subsection (1)
of this section.

(b) Contingency plans for all other covered vessels shall be
submtted to the ((eff+ee)) departnent within ei ghteen nonths after the
((eff+ee)) departnent has adopted rul es under subsection (1) of this
section. The ((efH+ee)) departnent nmay adopt a schedul e for subm ssion
of plans within the eighteen-nonth peri od.

(3)(a) The owner or operator of a tank vessel or of the facilities
at which the vessel will be unloading its cargo, or a Washington state
nonprofit corporation established for the purpose of oil spill response
and contingency plan coverage and of which the owner or operator is a
menber, shall submt the contingency plan for the tank vessel. Subject
to conditions inposed by the ((eff+ee)) departnent, the owner or
operator of a facility may submt a single contingency plan for tank
vessels of a particular class that wll be unloading cargo at the
facility.

(b) The contingency plan for a cargo vessel or passenger vessel my
be submtted by the owner or operator of the cargo vessel or passenger
vessel, by the agent for the vessel resident in this state, or by a
Washi ngton state nonprofit corporation established for the purpose of
oil spill response and contingency plan coverage and of which the owner
or operator is a nmenber. Subject to conditions inposed by the
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((effi+€e)) departnent, the owner, operator, or agent may submt a
single contingency plan for cargo vessels or passenger vessels of a
particul ar cl ass.

(c) A person who has contracted with a covered vessel to provide
containment and cleanup services and who neets the standards
established pursuant to RCW 90.56.240, may submt the plan for any
covered vessel for which the person is contractually obligated to
provi de services. Subject to conditions inposed by the ((eff+ee))
departnent, the person may submt a single plan for nore than one
covered vessel

(4) A contingency plan prepared for an agency of the federal
government or another state that satisfies the requirenents of this
section and rul es adopted by the ((eff+ee)) departnent nay be accepted
by the ((eff+ee)) departnent as a contingency plan under this section.
The ((eff+ee)) departnent shall assure that to the greatest extent
possi bl e, requirenents for contingency plans under this section are
consistent with the requirenents for contingency plans under federal
| aw.

(5) In reviewing the contingency plans required by this section,
the ((eff+ee)) departnment shall consider at l|east the follow ng
factors:

(a) The adequacy of contai nnment and cl eanup equi pnent, personnel,
conmmuni cati ons equi pnent, notification procedures and call down lists,
response time, and |ogistical arrangenents for coordination and
i npl enentati on of response efforts to renove oil spills pronptly and
properly and to protect the environnment;

(b) The nature and amount of vessel traffic within the area covered
by the plan;

(c) The volunme and type of oil being transported within the area
covered by the plan;

(d) The existence of navigational hazards within the area covered
by the plan;

(e) The history and circunstances surrounding prior spills of oil
within the area covered by the plan;

(f) The sensitivity of fisheries and wldlife and other natura
resources within the area covered by the plan;

(g) Relevant information on previous spills contained in on-scene
coordi nator reports prepared by the director; and
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(h) The extent to which reasonable, cost-effective nmeasures to
prevent a likelihood that a spill wll occur have been incorporated
into the plan.

(6) The ((effHee)) departnent shall approve a contingency plan only
if it determnes that the plan neets the requirenents of this section
and that, if inplemented, the plan is capable, in ternms of personnel,
materials, and equi pnment, of renoving oil pronptly and properly and
m ni m zi ng any damage to the environnent.

(7) The approval of the contingency plan shall be valid for five
years. Upon approval of a contingency plan, the ((eff+ee)) departnent

shal |l provide to the person submtting the plan a statenent indicating
that the plan has been approved, the vessels covered by the plan, and
other information the ((efH+ee)) departnent determ nes should be
i ncl uded.

(8 An owner or operator of a covered vessel shall notify the
((ef++ee)) departnent in witing i medi ately of any significant change
of which it is aware affecting its contingency plan, including changes
in any factor set forth in this section or in rules adopted by the
((effi+ee)) departnent. The ((efHee)) departnment may require the owner
or operator to update a contingency plan as a result of these changes.

(9) The ((ef+iee)) departnent by rule shall require contingency
plans to be reviewed, updated, if necessary, and resubmtted to the
((eff+€e)) departnent at | east once every five years.

(10) Approval of a contingency plan by the ((eff+ee)) departnent

does not constitute an express assurance regardi ng the adequacy of the
pl an nor constitute a defense to liability inposed under this chapter
or other state |aw

Sec. 3. RCWB88.46.080 and 1992 ¢ 73 s 22 are each anended to read
as follows:

(1) Except as provided in subsection (2) of this section, it shal
be unlawful for the owner or operator to know ngly and intentionally
operate in this state or on the waters of this state a covered vessel
wi t hout an approved conti ngency plan or an approved prevention plan as
required by this chapter, or financial responsibility in conpliance
wi th chapter 88.40 RCWand the federal oil pollution act of 1990. The
first conviction under this section shall be a gross m sdeneanor under
chapter 9A. 20 RCW A second or subsequent conviction shall be a class
C felony under chapter 9A. 20 RCW
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(2) It shall not be unlawful for the owner or operator to operate
a covered vessel if:

(a) The covered vessel is not required to have a contingency pl an,
spill prevention plan, or financial responsibility;

(b) Al required plans have been submtted ((to—the—eoffiece)) as
required by this chapter and by adopted rules ((adepted—by—the
eff+ee)), and the departnent or the office is reviewng the plan and
has not deni ed approval; or

(c) The covered vessel has entered state waters after the United
States coast guard has determ ned that the vessel is in distress.

(3) A person may rely on a copy of the statenment issued by the
departnent or the office pursuant to RCW 88. 46. 060 as evi dence that a
vessel has an approved contingency plan and the statenent issued
pursuant to RCW 88.46.040 that a vessel has an approved prevention
pl an.

(4) Any person found guilty of willfully violating any of the
provi sions of this chapter, or any final witten orders or directive of
the admnistrator or a court in pursuance thereof shall be deened
guilty of a gross m sdeneanor, as provided in chapter 9A 20 RCW and
upon conviction thereof shall be punished by a fine of up to ten
t housand dollars and costs of prosecution, or by inprisonnent in the
county jail for not nore than one year, or by both such fine and
i nprisonnment in the discretion of the court. Each day upon which a
wllful violation of the provisions of this chapter occurs may be
deened a separate and additional violation.

Sec. 4. RCW88.46.090 and 1992 ¢ 73 s 23 are each anended to read
as follows:

(1) Except as provided in subsection (4) of this section, it shal
be unlawful for a covered vessel to enter the waters of the state
wi t hout an approved conti ngency plan required by RCW88. 46. 060, a spil
prevention plan required by RCW88. 46. 040, or financial responsibility
in conpliance with chapter 88.40 RCWand the federal oil pollution act
of 1990. The office may deny entry onto the waters of the state to any
covered vessel that does not have a required contingency or spill
prevention plan or financial responsibility.

(2) Except as provided in subsection (4) of this section, it shal
be unlawful for a covered vessel to transfer oil to or froman onshore
or offshore facility that does not have an approved contingency plan
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requi red under RCW 90.56. 210, a spill prevention plan required by RCW
90. 56. 200, or financial responsibility in conpliance with chapter 88. 40
RCW and the federal oil pollution act of 1990.

(3) The admnistrator may assess a civil penalty of up to one
hundred t housand dol | ars agai nst the owner or operator of a vessel who
is in violation of subsection (1) or (2) of this section. Each day
that the owner or operator of a covered vessel is in violation of this
section shall be considered a separate violation.

(4) It shall not be unlawful for a covered vessel to operate on the
waters of the state if:

(a) A contingency plan, a prevention plan, or financia
responsibility is not required for the covered vessel;

(b) A contingency plan and prevention plan has been submtted ((te
the—off+ee)) as required by this chapter and by adopted rul es ((adepted
by—the—off+ee)), and the departnent or the office is review ng the plan
and has not deni ed approval; or

(c) The covered vessel has entered state waters after the United
States coast guard has determ ned that the vessel is in distress.

(5 Any person may rely on a copy of the statenent issued by the
((eff+ee)) departnent to RCWS88.46. 060 as evi dence that the vessel has
an approved contingency plan and the statenent issued by the office
pursuant to RCW 88. 46. 040 as evidence that the vessel has an approved
spill prevention plan.

(6) Except for violations of subsection (1) or (2) of this section,
any person who violates the provisions of this chapter or rules or
orders adopted or issued pursuant thereto, shall incur, in addition to
any other penalty as provided by law, a penalty in an amount of up to
ten thousand dollars a day for each violation. Each violation is a
separate offense, and in case of a continuing violation, every day’s
continuance is a separate violation. Every act of conm ssion or
om ssion which procures, aids, or abets in the violation shall be
considered a violation under the provisions of this subsection and
subject to penalty. The penalty anount shall be set in consideration
of the previous history of the violator and the severity of the
violation’s inpact on public health and the environnment in addition to
ot her relevant factors. The penalty shall be inposed pursuant to the
procedures set forth in RCW43. 21B. 300.
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NEWSECTION. Sec. 5. It isthe intent of the |legislature that the
office of marine safety protect Washington waters from oil spills
resulting fromthe transportation of oil on state waters. The state’s
oil spill prevention programis intended to conplenent and is not to
duplicate the federal coast guard program unnecessarily. 1In carrying
out its responsibilities, the office of marine safety shall establish
a cooperative and productive relationship with the shipping industry
and federal maritime regul ators.

NEW SECTION. Sec. 6. A new section is added to chapter 88.46 RCW
to read as foll ows:
Aregul atory advisory commttee is created to revi ew proposed rul es

and for consultation on program initiatives. Menbership shall be
appoi nted by the adm ni strator and conprised of representatives of the
shi pping, towing, oil, and fishing industries and representatives from

pilots, environmental organizations, tribes, the departnent, and the
United States coast guard.

NEWSECTION. Sec. 7. A newsection is added to chapter 43.211 RCW
to read as foll ows:

The executive head and appointing authority of the office shall be
the admnistrator of marine safety. The adm nistrator shall be
appointed by the governor with the consent of the senate. The
adm nistrator shall be paid a salary to be fixed by the governor in
accordance with RCW 43. 03. 040.

NEWSECTION. Sec. 8. (1) Al powers, duties, and functions of the
office of mrine safety pertaining to vessel contingency plan
requi renents and approval are transferred to the departnent of ecol ogy.

(2)(a) Al reports, docunents, surveys, books, records, files
papers, or witten material in the possession of the office of marine
safety pertaining to the powers, functions, and duties transferred
shall be delivered to the custody of the departnent of ecology. Al
cabinets, furniture, office equipnent, notor vehicles, and other
tangi bl e property enployed by the office of marine safety in carrying
out the powers, functions, and duties transferred shall be nade
avai l able to the departnent of ecology. Al funds, credits, or other
assets held in connection wth the powers, functions, and duties
transferred shall be assigned to the departnent of ecol ogy.
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(b) Any appropriations made to the office of marine safety for
carrying out the powers, functions, and duties transferred shall, on
the effective date of this section, be transferred and credited to the
department of ecol ogy.

(c) \Whenever any question arises as to the transfer of any
personnel, funds, books, docunents, records, papers, files, equipnent,
or other tangi ble property used or held in the exercise of the powers
and the performance of the duties and functions transferred, the
director of financial managenent shall make a determ nation as to the
proper allocation and certify the sanme to the state agenci es concer ned.

(3) Al enployees of the office of marine safety engaged in
performng the powers, functions, and duties transferred are
transferred to the jurisdiction of the departnent of ecol ogy. Al
enpl oyees cl assified under chapter 41.06 RCW the state civil service
| aw, are assigned to the departnent of ecology to performtheir usual
duties upon the sane ternms as fornmerly, wthout any loss of rights,
subject to any action that nay be appropriate thereafter in accordance
with the laws and rul es governing state civil service.

(4) Al rules and all pendi ng busi ness before the office of marine
safety pertaining to the powers, functions, and duties transferred
shall be continued and acted upon by the departnent of ecology. Al
exi sting contracts and obligations shall remain in full force and shal
be performed by the departnent of ecol ogy.

(5) The transfer of the powers, duties, functions, and personnel of
the office of marine safety shall not affect the validity of any act
performed before the effective date of this section.

(6) If apportionnments of budgeted funds are requi red because of the
transfers directed by this section, the director of financial
managenent shall certify the apportionnents to the agencies affected,
the state auditor, and the state treasurer. Each of these shall nake
the appropriate transfer and adjustnments in funds and appropriation
accounts and equi pnent records in accordance with the certification.

(7) Nothing contained in this section may be construed to alter any
exi sting collective bargaining unit or the provisions of any existing
coll ective bargaining agreenment until the agreenment has expired or
until the bargaining unit has been nodified by action of the personnel
board as provided by |aw.
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NEWSECTION. Sec. 9. (1) The 1995 | egi sl ature enact ed t he bi enni al
transportation budget for the 1995-1997 biennium with provisions
transferring the functions of the office of marine safety to the
departnment of ecol ogy effective January 1, 1996. Although the budget
bill was effective July 1, 1995, a subsequent deci sion by the Thurston
county superior court (People for Puget Sound v. Departnent of Ecol ogy,
No. 95-2-02622-0) found the transfer provisions in violation of Article
1, section 19 of the state Constitution and therefore invalid. The
deci sion was not appeal ed.

(2) Section 10 of this act repeals the provisions of the 1995
transportation budget that were declared unconstitutional by the
Thurston county superior court. It also repeals the sections of
chapter 200, Laws of 1991 that transfer the functions of the office of
marine safety to the departnent of ecol ogy.

NEW SECTI ON. Sec. 10. The following acts or parts of acts are
each repeal ed:

(1) 1995 2nd sp.s. ¢ 14 s 521 & 1991 c¢ 200 s 1120 (uncodified);

(2) 1995 2nd sp.s. ¢ 14 s 522 & 1993 ¢ 281 s 73 (uncodified);

(3) 1995 2nd sp.s. ¢ 14 s 524 (uncodified);

(4) RCW43.211.020 and 1992 ¢ 73 s 5 & 1991 c 200 s 403;

(5) RCW88.46.920 and 1991 ¢ 200 s 429;

(6) RCW88.46.921 and 1991 ¢ 200 s 430;

(7) RCWS88.46.922 and 1995 2nd sp.s. ¢ 14 s 518 & 1991 ¢ 200 s 431;

(8) RCW88.46.923 and 1991 ¢ 200 s 432;

(9) RCW88.46.924 and 1991 ¢ 200 s 433;

(10) RCW 88.46.925 and 1995 2nd sp.s. ¢ 14 s 519 & 1991 c¢ 200 s
434;

(11) RCW 88.46.926 and 1991 c¢ 200 s 435; and

(12) RCW 88.46.927 and 1993 c 281 s 67 & 1991 ¢ 200 s 436.

NEW SECTI ON. Sec. 11. This act is necessary for the imedi ate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
July 1, 1997.

~-- END ---
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