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S-1402. 1

SENATE BI LL 5766

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on
By Senators Benton, Hochstatter, Zarelli, Swecker, Anderson, Schow and
ke

Read first tinme 02/12/97. Referred to Commttee on Governnent

Oper ati ons.

AN ACT Relating to the protection of private property; anmendi ng RCW
4.16.100; adding a new section to chapter 7.06 RCW adding a new
section to chapter 4.84 RCW and adding a new chapter to Title 64 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI ON. Sec. 1. Unless the context clearly requires
otherwise, the definitions in this section apply throughout this
chapter.

(1) "Conpensation" nmeans renuneration which equals the reduction in
the fair market value of private real property that is attributable to
a restriction on the use of the property or any part thereof.

(2) "Existing use" means any use that does not constitute a
nui sance and that is actually engaged on the property at any tine
Wi thin six years prior to the inposition of the subject restriction.
Forest practices shall be considered an existing use for forest |ands
as those terns are defined in the forest practices act, chapter 76.09
RCW

(3) "CGovernnment entity" neans Washington state, state agencies,
agenci es and conm ssions funded, in whole or in part, by the state,
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counties, cities, towns, special districts, nunicipal corporations, or
quasi - muni ci pal corporations.

(4) "lnmpose" neans for an official or enployee of a governnent
entity to apply a restriction on land use to all or any portion of
private real property in response to the owner’s use, proposed use, or
permt application.

(5) "Local land use legislation" mnmeans any plan, ordinance,
resolution, policy, or rule that has general application and that is
adopted by a local governnent entity that restricts, or authorizes
restrictions on the use of all or a portion of the private real
property.

(6) "State land use legislation" neans any rule, admnistrative
procedure, policy guideline, or statute that has general application
and that is adopted by the state | egislature, any agency, or any board
or comm ssion that is funded, in whole or in part, by the state that
restricts, or authorizes restrictions on, the use of all or a portion
of the private real property.

(7) "Nuisances" include:

(a) Nui sances as defined by the | aws of the state of WAshi ngton, as
the same may be anended fromtinme to tinme; and

(b) Nui sances under common | aw st andards for determ ni ng nui sances,
wi thout regard to nmere declarations that an activity constitutes a
nui sance.

(8) "Real property" neans any interest in real property recognized
under Washington law, including water and natural resources such as
crops, trees, and mnerals, while such resources are attached to | and.

(9) "Reasonable economcally beneficial or productive uses" are
econom c uses of property that are nore than nom nal or passive, that
are proportionate to and conpati ble with actual uses of property in the
imrediate area at the time of the inposition, and that do not
constitute a nui sance.

(10) "Restriction" or "restricting” means a |limtation,
requi renent, regulation, or restriction by a governnent entity that
limts the use of real property, including those inposed by the
application of ordinances, resolutions, rules, regulations, policies,
statutes, and conditions of |and use approval.

(11) "Emergency" neans a situation that presents an immedi ate
danger to the public peace, health, or safety.
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NEW SECTION. Sec. 2. (1) Except in energencies that require the
i nposition of noratoria or prohibitions on devel opnent, state or | ocal
| and use legislation may be enacted after the effective date of this
section only after the procedural requirenents of this section have
been fol | oned.

(2) A governnment entity may not enact state or local |and use
| egi sl ation without holding a public hearing on the proposed state or
| ocal | and use | egislation. The required public hearing may be hel d by
t he governing body or a planning comm ssion. Notice of the required
public hearing shall be published at least thirty and not nore than
forty-five days in advance of the public hearing in any newspaper
published in the jurisdiction of the governnment entity or having a
general circulation therein, wth the advertisenent intentionally
designed to attract public attention. The advertisenent shall be of a
size no smaller than four inches by four inches and shall be placed in
a location other than with classified advertisenents. The published
notice nust notify readers of the foll ow ng:

(a) A general description of the proposed state or |ocal |and use
| egi sl ati on;

(b) The tinme, date, and location of the public hearing for
consideration of the proposed state or local |and use |egislation;

(c) Wiere nenbers of the public may inspect the text of the
proposed state or | ocal |and use |egislation;

(d) Al of the purposes of the proposed state or |ocal |and use
| egi sl ati on;

(e) The right under subsection (4) of this section to propose
alternatives to the proposed state or |ocal |and use | egislation which
must be submtted in witing prior to the public hearing; and

(f) The obligation of the governnment entity to respond to each
alternative in witing.

(3) The requirenent for published notice in subsection (2) of this
section is not applicable when the governnent entity nmails notice
containing the sane information to each person listed with the county
assessor as a property owner subject to the proposed state or |oca
| and use | egi sl ati on.

(4) Any resident or owner of any interest in real property,
i ncluding | easehold interests, subject to the proposed state or | ocal
| and use legislation or any resident or owner of any interest in real
property, including | easehold interests, adjacent to property subject
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to the proposed state or local land use legislation may offer
alternatives to the proposed state or local land use legislation to
fulfill the stated purposes. Alternatives nust be submtted in witing
prior to the public hearing required by subsection (2) of this section.
The governnent entity may continue its hearing to a later date in order
to provide time to consider alternatives. The date, tine, and | ocation
of the continuation of the hearing nust be announced at the public
heari ng and need not be published again under subsection (2) of this
section. Prior to the adoption of the state or local |and use
| egislation, the governnent entity nust consider all proposed
alternatives, summarize in witing all proposed alternatives, and
respond to the alternatives by category or subject matter, indicating
how the state or local land use legislation as proposed for fina
adoption reflects consideration of the alternatives. The governnent
entity need not mail the responses to the proponents of alternatives,
but nmust nmake the witten summary of responses available to the public
at the next public hearing at which the state or local |and use
| egislation is considered for adoption.

(5 Any resident or owner of any interest in real property,
i ncluding | easehold interests, subject to the proposed state or | ocal
| and use legislation or any resident or owner of any interest in real
property, including | easehold interests, adjacent to property subject
to the proposed state or local land use |legislation may enforce the
requi renents under this section in the superior court in the county
where the governnent entity is located by filing a petition for a wit
of prohibition pursuant to chapter 7.16 RCW prohibiting the adoption,

i npl enentation, or enforcement of the state or Jlocal |and use
| egi slation without conplying with the procedural requirenents of this
section. In enforcing this section, the superior court may only

consi der whether the governnent entity conplied wth the procedura
requi renents of this section, but may not substitute its judgnent for
t he judgnment of the governnent entity in deciding to enact the proposed
state or local land use legislation or in deciding to reject or accept
al ternatives

(6) Only the purposes identified under subsection (2)(d) of this
section may be used by any party as the purpose for the state or | ocal
land wuse legislation in any proceeding where the wvalidity or
interpretation of the state or local |and use legislationis at issue.
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(7) This section does not preclude any action at |aw or equity that
a real property owner would have had if this chapter had not been
enact ed.

NEW SECTI O\ Sec. 3. (1) A governnent entity may inpose the
following restrictions on |land use without the obligation to provide
mtigation or conpensation under the provisions of this chapter:

(a) Traditional zoning restrictions that are only those
restrictions in a zoning ordinance of a city, county, or town that:

(1) Limt the types of permtted uses and density or intensity of
permtted uses throughout a zoning classification, as long as the
restrictions do not directly or effectively preclude an exi sting use of
real property or substantially all reasonabl e econom cally benefici al
or productive uses of a portion of real property; or

(1i) Create property line setbacks, or height and bulk limtations
applicable to all properties throughout a zoning classification to the
sane degree, increase the value of the properties restricted because
all properties throughout the zoning classification are subject to the
sane restriction, and do not vary based on the natural environnental
conditions of the restricted properties, such as restrictions to
protect wetlands, wildlife habitat, and buffers for the sane;

(b) Restrictions that only prevent, mtigate, or abate injuries to
anot her person or property that the governnent entity is able to
denonstrate are likely to be directly caused by a use of the rea
property that constitutes a nuisance; and

(c) Restrictions that nerely require conpliance with specified
federal laws or regulations that apply to a use of the real property.
When a governnent entity under this chapter chooses directly to enforce
or to apply federal laws or regulations to a use of private property,
the governnent entity nust mtigate or pay conpensation under
subsection (2) of this section to the extent the inposition of the
restriction exceeds the mninmum requirenents of the federal |aws or
regul ati ons.

(2) Wth the exception of restrictions under subsection (1) of this
section, when a governnent entity inposes a restriction on the use of
any portion of real property that decreases by fifteen percent or
greater the fair market value of the affected real property, either by
precluding an existing use, by precluding uses permtted by the
traditional zoning at the tinme of inposition of the restriction, or by
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precluding substantially all economcally beneficial or productive
uses, then the governnent entity shall:

(a) Ofer tomtigate the burden to the real property caused by the
restriction by using nethods of mtigation which include, but are not
limted to, those recogni zed in RCW36. 70A. 070(5) and 36. 70A. 090, such
as:

(1) Adjusting land developnment or permt standards, such as
cl ustering;

(1i) Increasing or nodifying the density, intensity, or use of
areas of devel opnent;

(ti1) Allow ng transfer of devel opnent rights; or

(1v) Exchangi ng surpl us property owned by the governnent entity; or

(b) Pay conpensation to the owner of a parcel of real property,
together with interest at the maxinmum rate permtted under RCW
19.52. 020, conmpounded annually from the date of inposition of the
restriction. A property may reject an offer of mtigation under (a) of
this subsection and still seek conpensation under section 4 of this
act, but the anmount of conpensation due under this section shall be
reduced by fair market value of the mtigation offered. A property
owner may also accept mtigation and still seek conpensation to the
extent the mtigation fails to recover the loss in fair market val ue
caused by the restriction.

(3)(a) Restrictions inposed by | ocal governnent under a plan that
is required by state law to be approved by a state agency and has been
so approved shall render the state agency responsible for conpensation
and costs for restrictions required to be inposed under such a plan.
Such plans include, but are not limted to, plans under RCW 90. 58. 090,
chapter 400-12 WAC, and WAC 173-100-120. State agencies may issue
interpretative rules under RCW 34.05.328(5)(c)(ii) identifying the
extent to which |ocal governnent plans approved by the state agency
exceed the requirenments of state law. Once such an interpretive rule
is issued, |local governnent will be responsible for conpensation and
costs for any restriction that the state agency has determned to
exceed the requirenents of state | aw

(b) When a restriction appears to be otherw se nandated by state
law and within the subject nmatter of a particular state agency’s
jurisdiction, the local governnment entity shall deliver a copy of the
request for conpensation under section 4(1) of this act to such a state
agency within sixty days of receiving the property owner’s request for
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conpensati on. The state agency shall determ ne whether the restriction
shoul d continue to be inposed and, if so, shall provide conpensation
within sixty days after receipt of the request for conpensation from
t he | ocal governnment.

(4) Any easenent granted by a property owner to a governnment entity
remains in effect only for the duration of the life of the grantor.
Any easenment that remains in effect after the death of the grantor is
prohi bi ted and unenforceabl e.

(5) A governnent entity may not offer a property tax reduction or
a property tax exenption to a property owner in exchange for the
granting of an easenent by a property owner to a governnent entity.

(6) In the event a state agency is ordered to pay or agrees to pay
conpensation and costs for a restriction nmandated by state |law or a
state agency, paynent of conpensation shall be made by the treasurer
fromthe tort clains revolving fund established under RCW 4.92. 135.
The state agency whose action resulted in the clai mnust rei nburse the
tort clainms revolving fund fromthe funds appropriated to the agency
for that purpose. Agencies against which clains for conpensation have
been made under this chapter shall report the status of all such cl ai ns
to the office of financial managenent annually until they are resol ved
and the tort clainms revolving fund has been reinbursed for any final
j udgnent or settlenent paid. State agencies nust include in each
budget request sufficient funds to reinburse the tort clains fund for
any paynents previously nmade in connection with its actions plus a
reasonabl e estimate of amounts likely to be paid with respect to any
unresol ved cl ai ms then pendi ng.

(7) An award or paynent of conpensati on nmade by a governnent entity
under this section shall operate to grant to and vest in the governnent
entity the right, title, and interest in the property for which the
conpensati on has been paid. Upon recei pt of the conpensation, the
property owner shall deliver to the governnent entity a deed to the
property interest taken by the restriction. |f the real property owner
and governnent entity cannot agree, the superior court shall determ ne
the interest that accurately represents the real property interest
which has been purchased by the governnent entity, such as a
conservation easenent or fee title, and determ ne the formof the deed
to be delivered. Filing of the deed is at the governnment entity’'s
expense and the governnment entity shall refund any property taxes the
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owner pays for the property transferred after the date the restriction
was i nposed.

NEWSECTION. Sec. 4. (1) Areal property owner seeking to enforce
the requirenents under section 3 of this act nmust request conpensation
fromthe governnment entity inposing the restriction by filing, with a
person identified under RCW 4.28.080 or 4.92.020 when the request is
made from the state or a state agency, a witten request for
conpensation that identifies the restriction at i ssue and specifies the
| evel of conpensation or type of mitigation requested. A real property
owner is not required to pursue a pending request for a permt to use
the real property in any particular manner or any other adm nistrative
remedies relating to use to establish a justiciable claimunder this
chapter. The request shall be on a formavailable fromthe governnent
entity. The formshall be substantially as foll ows:

REQUEST FOR COVPENSATI ON OR M TI GATI ON
UNDER THE PRI VATE PROPERTY PROTECTI ON ACT

Pur suant to t he Private Property Protection Act ,
(name of property owner) requests
conpensation or mtigation from (name of
government entity) for the inposition of a restriction on the use of
real property. Thi s restriction was i nposed when
(name of governnent official) on (dat e)
applied (identification of t he
restriction) to t he use of ny property | ocat ed at
(l ocation of property).

| believe that | am entitled to conpensation under the Private
Property Protection Act. | amrequesting that (nane
of governnment entity) provide conpensation in the anount of
or mtigation under t he act as

fol |l ows:

(2) The governnent entity responsi ble for nmandating the inposition
of a restriction on the use of real property has sixty days, fromthe
date of receipt, to reject or accept a real property owner’s request
for conpensati on under subsection (1) of this section. The responsible
government entity may choose not to inpose the restriction, to grant a
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variance from the restriction, to pay conpensation, to offer to
mtigate the burden caused by the i nposition of the restriction, or any
conbi nati on of these options.

(3) The requirenments under section 3 of this act may be enforced in
superior court against a governnent entity by the owner of real
property subject to the restriction within the tinme period established
in RCW4.16.100. Property owners may al so rai se any state or federal
statutory or constitutional clains arising fromthe governnent entity’s
inposition of the restriction or the decisionto reject in whole or in
part the property owner’s request for conpensation. It is not
necessary for the restriction to be chall enged under any ot her basis or
for a property owner to seek relief through any other process before a
cl ai mfor conpensation can be made.

(4) The superior court shall rule on all issues de novo. Property
owners are entitled to a jury trial on the anobunt of conpensation
requi red under this chapter as in cases under enm nent domain. I n

cal culating the anount of conpensation to be paid, the court shall
consi der the value of mtigation offered by the governnent entity under
section 3(2)(a) of this act.

(5) I'n defending against a claimfor conpensation:

(a) A governnent entity that intends to rely on the exceptions set
forth in section 3(1) of this act has the burden to prove by clear and
convi nci ng evidence that the restriction qualifies as an exception and
is exenpt fromthe conpensation requirenent of this chapter.

(b) A governnment entity has the burden to prove the value of any
mtigation offered under section 3(2)(a) of this act.

(6) In defending against a claim for conpensation filed in the
superior court, a governnment entity that intends to rely on section
3(3) of this act for liability by the state nust join the state as a
defendant within thirty days of the service of the original conplaint
seeki ng conpensation under this chapter

(7) At any time, the governnent entity may choose to no | onger
i npose the restriction at issue in whole or in part and pay the owner
for the tenporary restriction of the property, by paying the interest
due under section 3(2)(b) of this act.

(8) Aprevailing plaintiff or petitioner is entitled to recover the
costs incurred in enforcing this chapter as provided in section 8 of
this act.
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NEW SECTION. Sec. 5. A new section is added to chapter 7.06 RCW
to read as foll ows:

Clainms for conpensation under the private property protection act
are subject to mandatory arbitration under this chapter where the sole
i ssue is the anount of conpensation required under that act.

NEW SECTION. Sec. 6. This chapter does not apply to actions by
government entities in their exercise of the power of em nent domain.

Sec. 7. RCW4.16.100 and Code 1881 s 29 are each anended to read
as follows:

The following actions shall be comenced within two years:

(1) An action for libel, slander, assault, assault and battery, or
fal se inprisonnent.

(2) An action upon a statute for a forfeiture or penalty to the
state.

(3) An action under the private property protection act, chapter
64.-- RCW (sections 1 through 4, 6, 9, and 10 of this act).

NEW SECTION. Sec. 8. A new section is added to chapter 4.84 RCW
to read as foll ows:

A prevailing plaintiff or petitioner is entitled to recover the
costs incurred in enforcing chapter 64.-- RCW(sections 1 through 4, 6,
9, and 10 of this act), including reasonable attorneys’ fees. A real
property owner prevails under section 3 of this act if he or she
recei ves nore conpensation than offered by the governnent entity under
section 4(2) of this act.

NEW SECTION. Sec. 9. This chapter nay be known and cited as the
private property protection act.

NEW SECTI O\ Sec. 10. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.
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1 NEW SECTION. Sec. 11. Sections 1 through 4, 6, 9, and 10 of this
2 act constitute a new chapter in Title 64 RCW

~-- END ---
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