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SECOND SUBSTI TUTE SENATE BI LL 5696

St ate of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Senate Commttee on Ways & Means (originally sponsored by Senators
Roach, Swecker, Kline, Fairley, Schow, Cke, Anderson, Deccio, Zarelli,
Morton, Sellar, MCaslin, Horn, Patterson, Hale, Johnson, Franklin
Rossi, Stevens and Hochstatter)

Read first tinme 03/10/97.

AN ACT Rel ating to the conm ssion on judicial conduct; amendi ng RCW
2.64.030, 2.64.060, 2.64.096, 2.64.113, and 2.64.120; adding a new
section to chapter 2.64 RCW and creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds:

(a) Current | aw provides that the judicial conduct conm ssion shal
i nvestigate, determ ne probabl e cause, prosecute, determne the nerits
of the allegation at public hearing, and then recomend a sanction to
be inposed on a sitting judge or justice. This consolidation of
function invites bias, or the perception of bias, on the part of the
conmi ssi on.

(b) Existing law allows the commssion to act virtually wthout
| egal or ethical restraint and denies a person wongfully injured by
the comm ssion any renedy or redress at |aw A mgjority of the
comm ssion is not subject to the |l awers’ Rul es of Professional Conduct
nor is it subject to the Code of Judicial Conduct that it purports to
enforce agai nst others.

(c) Under existing law the comm ssion can summon w tnesses and
conpel the production of docunents and otherwi se conduct its
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investigation through state process without notice to the judge or
justice who is the target of the investigation, w thout affording him
or her an opportunity to participate in simlar discovery activities,
and without affording the judge or justice under investigation the
right to pronpt and full disclosure of either the fruits of the
i nvestigation or the secret proceedi ngs undertaken agai nst himor her
by the comm ssi on.

(d) While neither authorized by Constitution nor statute, the
comm ssion has purported to exercise a rule-making power through
publication in the Washington State Register of new and different
substantive rules of conduct for the judiciary and judicial staff,
e.g., the proposed chapter 292-11 WAC, than previously adopted by the
Suprenme Court.

(2) It is the intent of this act to:

(a) Prevent a conmm ssion nenber who has devel oped a preconcei ved
notion of the facts of a particular case from involvenent in a
conmi ssion determ nation on the nerits;

(b) Extend the sanme rights to a judge or justice as currently
granted to the commssion for summoning w tnesses and conpelling
production and exam nation of docunents;

(c) Provide full access and discovery of investigation-related
materials to the judge or justice under investigation;

(d) Hold each conm ssion nenber to the highest standards of the
sanme Code of Judicial Conduct that they purport to adm nister; and

(e) Codify the I egal obligation of the comm ssion to be subject to
such rules as the Suprene Court nmay adopt.

Sec. 2. RCW2.64.030 and 1981 c 268 s 4 are each anmended to read
as follows:

Comm ssi on nenbership shall termnate if a nenber ceases to hold
the position that qualified him or her for appointnent. Vacanci es
caused by disqualification or resignation shall be filled by the
appointing authority for the remainder of the term No person may
serve nore than two consecutive four-year terns. A person may be
reappoi nted after a | apse of one year. A nenber, rather than his or
her successor, shall continue to participate in any hearing in progress
at the end of his or her term or when the nenber ceases to hold the
position that qualified him or her for appointnent. The appointing
authority shall appoint an alternate to serve during a nenber’s
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tenporary disability, disqualification, or inability to serve. No
menber may ot herw se be renoved fromthe conm ssion before the end of
his or her term except upon good cause found by the appointing
authority. A conm ssioner who has personally participated in the
investigation or initial proceedings, or who has gained factual
know edge fromthe investigation or initial proceedings, may not sit in
judgnent at any subsequent public hearing in the sane case.

Sec. 3. RCW2.64.060 and 1981 c 268 s 7 are each anmended to read
as follows:

Each menber of the comm ssion, and any speci al naster appointed by
the comm ssion, may adm nister oaths. The comm ssion and a judge or
justice subject to a comm ssion investigation or proceeding, or his or
her attorney, may sumon and exam ne wtnesses and conpel the
production and exam nation of papers, books, accounts, docunents,
records, certificates, and other evidence for the determ nation of any
i ssue before or the discharge of any duty of the conm ssion under CR 26
through 37. The commi ssion shall al so i ssue subpoenas at the request
and on behalf of any judge or justice under inquiry. Al subpoenas
shal | be signed by a nenber of the conmm ssion, the judge or justice who
is the subject of the investigation or proceeding, or his or her
attorney, or a special master appointed by the conm ssion. Subpoenas
shall be served and wi tnesses reinbursed in the manner provided in
civil cases in superior court.

Sec. 4. RCW2.64.096 and 1989 c 367 s 10 are each anended to read
as foll ows:

-)) A
judge or justice subject to an investigation or proceeding by the
comm ssion has full access to all files and records of the conm ssion,
its staff, its agents, and attorneys at all tinmes and nust be pronptly
provided with copies of all docunents he or she may request pertaining
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to an investigation or proceeding to which he or she nay be personally
subj ect without the defense of privilege.

NEW SECTION. Sec. 5. A new section is added to chapter 2.64 RCW
to read as foll ows:

The comm ssion shall pay reasonable attorneys’ fees and expenses
incurred by any judge or justice in any confidential disciplinary
proceedi ng where the conmssion initiates contact with the judge or
justice or in a public hearing under this chapter or rel ated proceedi ng
of the suprene court. Attorneys’ fees paid under this section shal
not exceed one hundred fifty dollars per hour. The total attorneys’
fees and expenses paid to a judge or justice in a disciplinary action
shall not exceed fifty thousand doll ars.

Sec. 6. RCW2.64.113 and 1989 c¢ 367 s 9 are each anended to read
as follows:

The comm ssion shall provide by rule for confidentiality of its
investigations and initial proceedings in accordance with Article IV,
section 31 of the state Constitution. However, the comm ssion has no
authority to qualify or abrogate the requirenents of RCW 2. 64. 096.

Any person violating a rule on confidentiality is subject to a
proceedi ng for contenpt in superior court.

Sec. 7. RCW2.64.120 and 1981 c 268 s 13 are each anended to read
as follows:

The comm ssion shall for all purposes be considered an i ndependent
part of the judicial branch of governnment subject to such rules as the
suprene court adopts. Each conm ssion nenber is subject to the Code of
Judicial Conduct and shall be held to the highest standards of the
judiciary. The suprene court or its designee shall enforce the code
under such rules as the suprene court adopts. The conmm ssion has no
rul e- maki ng _power .

~-- END ---
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