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SENATE BI LL 5693

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Senators Roach, Heavey, Zarelli, Mrton, Stevens, Swecker
Hochstatter and Fi nkbei ner

Read first tine 02/07/97. Referred to Commttee on Law & Justi ce.

AN ACT Rel ating to the privacy of personal information; and addi ng
new sections to chapter 9.73 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI ON. Sec. 1. The legislature finds that there is a
continuing and al arm ng erosion of the privacy of individuals who have
received, are receiving, or are seeking health care. Conflicts between
the privacy of these individuals and the purported needs of other
persons, groups, institutions, hospitals, and governnental departnents
and agencies, all of whom have superior access to |legislative and
regul atory bodies, regularly appear to be resolved w thout according
t he fundamental values of individual autonomny, dignity, and liberty
that underlie the interest in privacy the weight which they demand in
a free society. It is declared that the interest of individuals in the
privacy of personal information concerning a physical or nental
condition, health, or history is paramount and fundanental and may not
be subordinated to other interests in the absence of extraordinary
circunstances. This information should only be disclosed when there
has been fully inforned, uncoerced consent, or when the person or body
seeki ng disclosure has discharged the burden of show ng conclusively
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that the interest justifying an invasion of personal privacy in the
specific circunstances in which disclosure is sought is conpelling and
cannot reasonably be satisfied in any other way. In every case in
whi ch disclosure of health information is sought by a private or
government al individual or entity and sections 1 through 7 of this act
do not provide a rule that specifically addresses the facts of that
case, the purposes and policy declared in this section nust control the
deci sion of that case.

NEW SECTI ON. Sec. 2. The definitions in this section apply
t hroughout sections 1 through 7 of this act unless the context clearly
requi res otherw se.

(1) "Health care provider"” includes a person, or an associate,
enpl oyee, or agent of such a person, who is consulted by a patient or
prospective patient for the purpose of obtaining health care or advice,
or offers to diagnose, treat, or advise with respect to, or does in
fact diagnose, treat, or advise in any way wth respect to a physi cal
or nmental condition, conplaint, synptom or concern.

(2) "Health information” nmeans information about, or that tends to
inply, the physical or nental health or condition or the persona
hi story of an individual that was divulged in the course of seeking or
receiving, or was otherwise related to the provision of, health care
that has not previously been nade public by a patient’s voluntary,
fully informed act of disclosure under circunstances in which the
mai nt enance of confidentiality could not reasonably be relied upon.

(3) "Patient" neans a patient, client, custoner, patron, or other
person who is seeking, has in the past sought or received, or is
receiving health care froma health care provider.

(4) "Person" nmeans an individual, corporation, organization,
partnership, institution, hospital, nursing honme, governnental body,
governnental official, governnental contractor, enployee or agent, or
ot her entity.

NEWSECTI ON. Sec. 3. Except as otherw se specifically provided in
sections 1 through 7 of this act, no person with access to health
informati on may di sclose that information without the witten consent
described in this section.

(1) A patient’s consent to the release or disclosure of health
information has no effect unless the patient is fully infornmed in
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witing signed by him or her of the precise information to be
di scl osed, the specific individuals, identified by nanme or job
description, to whom and the circunstances in which, the disclosure
will be made. The witing may consist of no nore than two pages, mnust
contain letters of no less than fourteen-point type, margins on the
left and right of at | east one and one-half inches, spacing of at | east
two points between |lines, and nust generally be formatted to be easily
and confortably reviewed by the patient. The witing nust be entitled
"Consent to Waiver of Health Care Privacy R ghts," and be set forth in
bol d-faced type of a size no less than twenty points. The witing may
be contained in an application for insurance if it otherw se neets the
requi renments of this subsection

(2) A patient’s consent has no effect if it is coerced, or nmade a
condition of treatnent by, a health care provider, unless: (a) The
particul ar disclosureis, inthe good faith judgnent of the health care
provider offering or rendering the care, an integral feature of the
particular treatnent or therapy being offered; (b) the health care is
bei ng provided pursuant to the order of a court or adm ni strative body
acting under valid legal authority to decree or order legal or
regul atory renedi es or sanctions; or (c) the particular disclosure is
essential to the operation of the health care provider’s practice and
the disclosure is strictly limted to the need that justifies it. 1In
t he event that any of these conditions are satisfied, the consent shal
nevert hel ess have no effect unless the patient is fully apprised, in a
witten statenment in the form described in subsection (1) of this
section, of the grounds on which disclosure is being nmade a condition
of treatnent and the patient signs the statenent.

NEW_ SECTI ON. Sec. 4. In the absence of the witten consent
described in this section, no governnental body of the state, any of
its political subdivisions, or any other person, including any

di sciplinary body, may require health information froma health care
provider or any other person in the absence of a show ng of actua
necessity for the information. Such a show ng nust establish at | east
that the information sought is essential to achieve a paranount
regul atory or other legally authorized purpose that is conpelling in
the particular circunstances in which it is sought and that sufficient
information for this purpose cannot be obtained w thout invading the
privacy of patients who are not wlling to consent. Were the grounds
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for disclosure are a suspicion or belief that a statute or rule has
been or is about to be violated, at a mninmm disclosure may be
required only if: (1) The statute or rule is valid on its face or as
applied in the circunstances; (2) there is conpelling evidence that
such a violation has occurred or is about to occur; (3) the violation
is not nerely technical or de minims; and (4) there is probabl e cause
to believe that the health information sought will provide evidence
necessary to the prosecution or prevention of the suspected violation.
In the event that a sufficient show ng of necessity has been nade,
di scl osure may be required, but only if, in the absence of a bona fide
energency, the patient has been afforded notice and an opportunity to
oppose the disclosure in a court of |aw A health care provider
may act on the patient’s behalf to take all lawful action that the
patient mght have taken to prevent disclosure of the health
information, providing that the patient authorizes the health care
provider to do so in witing, signed at the tine or after the health
information is sought.

NEW SECTI ON. Sec. 5. No patient shall be required to give
testinony divulging his or her health information before any court,
agency, or enployee of the state unless he or she has voluntarily
pl aced that information in issue in sone forumor the information is
absol utely necessary to prosecute a felony or to respond to or prevent
a clear, bona fide public energency.

NEW SECTION. Sec. 6. An individual aggrieved by a violation of
sections 1 through 7 of this act, including a health care provider, has
a cause of action for damages resulting from physical, nonetary,
property, or enotional injuries suffered, or ten thousand dollars,
whi chever is greater, or for injunctive or other equitable relief, or
bot h, together with reasonabl e attorneys’ fees and all reasonabl e costs
of suit, including expert wtness fees. In any such action, it is
presuned that the disclosure of or the attenpt to disclose health
information has resulted in conpensable enotional injury irrespective
of the existence or nonexistence of specific nental, enotional, or
physi cal synptons. Wth respect to a claimfor damages, an individual
def endant who did not know or could not reasonably be expected to know
that his or her acts or omssions violated or contributed to a
violation of the prohibitions of sections 1 through 7 of this act has
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a conplete defense to the claim and is entitled to an expedited
determ nation of the validity of any pl eading of this defense either by
summary j udgnent, where justified by the evidence presented, or by sone
ot her proceeding that the court deens consistent with the efficient and
just determ nation of the cause, provided that all parties are afforded
sufficient time for discovery as to the facts relating to this defense.
A decision sustaining or rejecting such a defense may be appeal ed
imediately to the court of appeals, which nust decide the appea
within four nonths of the date the notice of appeal is filed. No
further appeal of the decision relating to the defense may be nade
unless the decision in the court of appeals affirnms a decision
sustaining the defense, the court of appeals itself sustains the
defense, or the case is accepted for review by the suprene court at any
time after the entry of an appeal abl e decision entered at a later tine
on sone other ground in the superior court.

NEW SECTION. Sec. 7. Nothing in sections 1 through 7 of this act
may be construed to prevent an insurer fromrequiring an applicant for
i nsurance or an insured to consent to the rel ease of health information
necessary to verify representations concerning the patient’s health or
need for care, provided that the confidentiality of the information
must otherwi se be strictly maintained and that no disclosure nmay be
made that is not strictly necessary to the need for verification.

NEW SECTI ON. Sec. 8. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 9. Sections 1 through 7 of this act are each
added to chapter 9.73 RCW

~-- END ---
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