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S-2349.1

SECOND SUBSTI TUTE SENATE BI LL 5528

St ate of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Senate Commttee on Ways & Means (originally sponsored by Senators
Kohl, Long, Thi baudeau, Franklin, Patterson, Fairley, Wnsley, ke and
Rasnussen)

Read first tinme 03/10/97.

AN ACT Relating to protecting children and vul nerable adults by
usi ng background checks; anmending RCW 9.96A 020, 41.06.475, and
43. 20A. 710; adding new sections to chapter 43.20A RCW adding new
sections to chapter 43.43 RCW adding a new section to chapter 2.04
RCW adding a new section to chapter 2.06 RCW and repealing RCW
72.23. 035.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW9.96A 020 and 1993 ¢ 71 s 1 are each anended to read
as follows:

(1) Subject to the exceptions in subsections (3) ((anrd—4)))
through (6) of this section, and unless there is another provision of

law to the contrary, a person is not disqualified from enpl oynent by
the state of Wshington or any of its counties, cities, towns,
muni ci pal corporations, or quasi-nmunicipal corporations, nor is a
person disqualified to practice, pursue or engage in any occupation,
trade, vocation, or business for which a |license, permt, certificate
or registration is required to be issued by the state of WAashi ngton or
any of its counties, cities, towns, nunicipal corporations, or quasi-
muni ci pal corporations solely because of a prior conviction of a
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felony. However, this section does not preclude the fact of any prior
conviction of a crinme from being consi der ed.

(2) A person may be deni ed enpl oynent by the state of Washi ngton or
any of its counties, cities, towns, nunicipal corporations, or quasi-
muni ci pal corporations, or a person may be denied a license, permt,
certificate or registration to pursue, practice or engage in an
occupation, trade, vocation, or business by reason of the prior
conviction of a felony if the felony for which he or she was convicted
directly relates to the position of enploynent sought or to the
specific occupation, trade, vocation, or business for which the
license, permt, certificate or registration is sought, and the tine
el apsed since the conviction is less than ten years.

(3) A person is disqualified for any certificate required or
aut hori zed under chapters 28A. 405 or 28A 410 RCW because of a prior
guilty plea or the conviction of a felony involving sexual exploitation
of a child under chapter 9. 68A RCW sexual offenses under chapter 9A 44
RCW where a mnor is the victim pronoting prostitution of a mnor
under chapter 9A.88 RCW or a violation of simlar |aws of another
jurisdiction, even if the tinme elapsed since the guilty plea or
conviction is ten years or nore.

(4) A person is disqualified fromenploynent by school districts,
educational service districts, and their contractors hiring enpl oyees
who will have regularly schedul ed unsupervised access to children
because of a prior guilty plea or conviction of a felony involving
sexual exploitation of a child under chapter 9. 68A RCW sexual offenses
under chapter 9A. 44 RCW where a mnor is the victim pronoting
prostitution of a mnor under chapter 9A.88 RCW or a violation of
simlar laws of another jurisdiction, even if the tine elapsed since
the guilty plea or conviction is ten years or nore.

(5) Subsections (3) and (4) of this section only apply to a person
applying for acertificate or for enploynent on or after July 25, 1993.

(6) A person is subject to disqualification from being hired,
engaged, or authorized by the departnent of social and health services
and its contractors or licensees, and frombeing |licensed, registered,
or certified by the departnment of social and health services, if the
person has a conviction record of a crine listed in section 4 of this
act even if the tinme el apsed since the guilty plea or convictionis ten
years or_nore.
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Sec. 2. RCWA41.06.475 and 1993 ¢ 281 s 38 are each anended to read
as follows:

(1) The Washi ngton personnel resources board shall adopt rules, in
cooperation with the secretary of social and health services, for the
background investigation of persons being considered for state
enpl oynment in positions ((é&reetly—+responsible—+tor—the—supervision-
care—or—treatwent—of)) that have unsupervised access to children or
( ( devel-oprentally—disabled—persoens)) vulnerable adults.

(2) The Washington personnel resources board shall adopt rules
consistent with section 4 of this act, in cooperation wth the
secretary of social and health services, for persons enpl oyed and bei ng
considered for state enploynent by the departnent of social and health
services in fiscally responsible positions and in positions that may
al |l ow unsupervi sed access to children or vulnerable adults.

NEWSECTION. Sec. 3. A newsectionis added to chapter 43. 20A RCW
to read as foll ows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply to RCW 43. 20A. 710.

(1) "Business or organization" nmeans a business or organi zation
licensed inthis state, agency of the state, other governnental entity,
natural person, firm partnership, corporation, or facility, that
educates, trains, treats, supervi ses, houses, or provides recreation to
vul nerable adults or children regardl ess of whether the education,
training, treatnent, supervision, housing, or recreationis providedin
t he normal course of business or otherw se.

(2) "Child" neans a person under the age of eighteen years.

(3) "Crinmes" neans those crines against children or other persons
as defined in RCW 43.43.830(5) and crimes relating to financial
exploitation as defined in RCW43.43.830(6).

(4) "Disciplinary board final decision" neans a specific finding of
abuse, abandonnent, neglect, or exploitation in:

(a) A stipulated finding of fact, conclusion of |aw, and agreed
order issued by a disciplining authority under chapter 18.130 RCW

(b) Afinding of fact, conclusion of |aw, and final order issued by
a disciplining authority under chapter 18.130 RCW

(c) Any final decision issued by the personnel appeals board; or

(d) Any final decision issued by the director of the departnment of
I i censing.
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(5) "Fiscally responsi bl e position"” nmeans departnent positions that
have authority for or access to negotiable itens or systens that woul d
result in the issuance of negotiable itens.

(6)(a) "Hired, engaged, or authorized" neans:

(i) Enployed by a business or organization;

(ii1) Accepted as a volunteer, intern, student, or trainee by a
busi ness or organi zation; or

(iii1) Oherwi se granted access to vulnerable adults, children, or
negotiable itens or systens by a business or organization.

(b) "Hired, engaged, or authorized" does not include:

(i) Allowing unsupervised access by famly and friends of a
vul nerable adult or child who do not provide care or treatnent to the
vul nerabl e adult or child; or

(11) Individual providers receiving background checks under RCW
43. 20A. 710.

(7) "Individual" nmeans any natural person including, but not
limted to, an enployee, job applicant, trainee, intern, volunteer,
student, or personal service contractor, who my have unsupervised
access to children or vul nerabl e adults during the course of his or her
enpl oynent or involvenent with a business or organi zation or who is in
a fiscally responsi ble position.

(8) "Unsupervised access" nmeans not in the presence of:

(a) Another individual, over the age of eighteen years, fromthe
sane busi ness or organization as the individual; or

(b) Any relative or guardian of any of the children or vul nerable
adults to which the individual has access during the course of his or
her enpl oynent or involvenent with the business or organization.

(9) "Wul nerable adult"™ has the sane neaning as in RCW 74. 34. 020.

NEWSECTION. Sec. 4. A newsectionis added to chapter 43. 20A RCW
to read as foll ows:

(1) By July 1, 1998, the departnment shall require that al
i ndividuals in positions, as determ ned by an appoi nting authority, who
have unsupervi sed access to children or vul nerable adults or who have
fiscally responsible positions and were hired after July 1, 1995, or
resided in the state less than three years, undergo a record check
t hrough the Washington state patrol crimnal identification system
under RCW 43. 43. 830 t hrough 43.43.838, and through the federal bureau
of investigation. The record check nust include a fingerprint check

2SSB 5528 p. 4



1 using a conplete Washington state crimnal identification fingerprint
2 card. The departnent shall provide a copy of the record report to the
3 enployee. Individuals subject to this section are required to undergo
4 \Washington state patrol record checks every three years.

5 (2) Subject to avail able funding, individuals may not be required
6 by the departnent to pay for the record check required in subsection
7 (1) of this section.

8 (3) The record checks required in this section nust be in process
9 no later than July 1, 1998.

10 (4)(a) An individual shall be permanently disqualified from being
11 hired, engaged, or authorized into a position that nay provide
12 unsupervi sed access to a child or vulnerable adult if the record check
13 required under subsection (1) of this section indicates a conviction of
14 one or nore of the follow ng crines:

15 (i) Aggravated murder

16 (i1) First degree nurder;

17 (ti1) First degree kidnapping;

18 (iv) First or second degree assault;

19 (v) First, second, or third degree assault of a child;
20 (vi) First, second, or third degree rape;
21 (vii) First, second, or third degree rape of a child;
22 (viii) First or second degree robbery;
23 (ix) First degree arson
24 (x) First degree burglary;
25 (xi) Indecent liberties;
26 (xii) First degree extortion;
27 (xi1i) Incest;
28 (xiv) First degree pronoting prostitution;
29 (xv) Sexual exploitation of m nors;
30 (xvi) First degree crimnal m streatnent;
31 (xvii) Child abuse or neglect as defined i n RCW 26. 44. 020;
32 (xviii) First, second, or third degree child nolestation;
33 (xix) First or second degree sexual m sconduct with a m nor;
34 (xx) Child buying or selling; and
35 (xxi) Felony indecent exposure.

36 (b) I'f arecord check required under subsection (1) of this section
37 indicates that an individual has been convicted of a crinme other than
38 those listed in (a) of this subsection or has pending charges, civil
39 adjudications, disciplinary board final decisions, or |icensing
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findings that relate to the individual’s functions or the individual’s
unsupervi sed access to children or vulnerable adults, the enployer
shall consider the followng when naking enploynent decisions
pertaining to the individual:

(i) Character, suitability, and conpetence of the individual;

(i1) The seriousness of the crine and any mtigating factors; and

(ti1) Oher appropriate factors.

(c) A review procedure nust be established for state enployees
disqualified by the listings established under (a) of this subsection.

(5 Any classified enployee dismssed or otherwi se adversely
affected as a result of a conviction identified in the record required
under subsection (1) of this section nust be allowed to appeal under
the appropriate statutes, including but not limted to chapters 41.06
and 41. 64 RCW

(6) The secretary may, by rul e, determ ne appropriate circunstances
for the conditional hiring, engagenent, or authorization of individuals
who are subject to the crimnal record check requirements of this
section. Hiring, engagenent, or authorization nmay be conditiona
pendi ng conpl etion of the national conviction record check only after
the applicant has conpleted the fingerprint-based state background
check through the state patrol.

Sec. 5. RCW43.20A. 710 and 1993 ¢ 210 s 1 are each anended to read
as follows:

The secretary shall investigate the conviction records, pending
charges or disciplinary board final decisions of: (1) Persons being
consi dered for state enpl oynent in positions ((e&reetlyresponsiblefor
the—supervision—ecare—or—treatwent—of)) w th unsupervised access to

children or ((+ndduals—wth—ental—+Hness—eor—developrental-
esabi-Ht+es)) vulnerable adults; and (2) individual providers who are

paid by the state for in-honme services and hired by individuals with
physi cal disabilities, developnental disabilities, nental illness, or
ment al i npairnent. The investigation may include an exam nation of
state and national crimnal identification data and the child abuse and
negl ect regi ster established under chapter 26.44 RCW The secretary
shall provide the results of the state background check on i ndividual
providers to the individuals with physical disabilities, devel opnental
disabilities, nental illness, or nental inpairnment who hired them and
to their legal guardians, if any. The secretary shall wuse the
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information solely for the purpose of determning the character,
suitability, and conpetence of these applicants except that in the case
of individuals wth physical disabilities, devel opnental disabilities,
mental illness, or nental inpairnment who enpl oy individual providers,
the determnation of character, suitability, and conpetence of
applicants shall be nmade by the individual with a physical disability,
devel opnental disability, nental illness, or nental inpairnent.
Crimnal justice agencies shall provide the secretary such i nformation
as they may have and that the secretary may require for such purpose.
| f necessary, persons may be enployed on a conditional basis pending
conpl etion of the background investigation.

NEW SECTION. Sec. 6. A new section is added to chapter 43.43 RCW
to read as foll ows:

(1) An individual enployed by the state in a position allow ng
unsupervi sed access to children or vulnerable adults shall report to

hi s or her supervisor any conviction occurring after the effective date
of this section for an offense set forth in RCW43. 43.830. The report
must be made within seven days of the conviction.

(2) Failure by an individual to report a conviction shall be
considered in any subsequent disciplinary action.

NEW SECTION. Sec. 7. A new section is added to chapter 43.43 RCW
to read as foll ows:

(1) An individual wth a state credential issued under chapter
18.130 or 28A. 410 RCWshall report to the credentialing authority any
conviction occurring after the effective date of this section for an
of fense set forth in RCW 43.43.830. The report nust be nade within
seven days of the conviction.

(2) Failure by an individual to report a conviction shall be
considered by the credentialing authority in any application for
renewal or reinstatenent of the credential.

(3) Wien an individual required to report under subsection (1) of
this section is enployed, the individual shall also report the
conviction to his or her enployer within seven days of the conviction.

NEW SECTION. Sec. 8. A new section is added to chapter 2.04 RCW
to read as foll ows:
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I f the court reaches a final determ nation of a crimnal appeal and
the determnation results in a dismssal, reversal, or vacation of a
conviction, the court shall furnish notice of its determnation to the
identification section of the Washington state patrol.

NEW SECTION. Sec. 9. A new section is added to chapter 2.06 RCW
to read as foll ows:

If the court reaches a final determ nation of a crim nal appeal and
the determnation results in a dismssal, reversal, or vacation of a
conviction, the court shall furnish notice of its determnation to the
identification section of the Washington state patrol.

NEW SECTION. Sec. 10. RCW72.23.035 and 1989 c 334 s 12 are each
r epeal ed.

NEW SECTI ON. Sec. 11. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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