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SENATE BI LL 5435

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on
By Senators Stevens, Hargrove, Anderson, Benton, Rossi and Rasnussen

Read first tinme 01/27/97. Referred to Commttee on Natural Resources
& Par ks.

AN ACT Relating to surface mning; anending RCW 78.44.011,
78.44.020, 78.44.040, 78.44.050, 78.44.085, and 36.70A 060; and
creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI ON. Sec. 1. The legislature recognizes that the
extraction of mnerals by surface mning is an essential activity
maki ng an inportant contribution to the economc well-being of the
state and nation. The citizens of the state are rapidly runni ng out of
approved sites at which to conduct these activities. Therefore, the
avai |l abl e sources of these mnerals are nearly exhaust ed.

Wiile it is not possible to extract m nerals w thout produci ng sone
environmental inpacts, the current structure of regulation of m ning
operations is doing nmuch nore than preventing or mtigating conditions
that woul d be detrinmental to the environment and property rights of the
citizens of the state. In the current regulatory environnent
economcally viable permts sinply cannot be obtained for the vast
majority of the sites where the mnerals are | ocat ed.

Surface m ning nust take place in diverse areas where t he geol ogi c,
t opogr aphi c, climatic, bi ol ogi c, and soci al conditions are
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significantly different, and reclamation specifications nust vary
accordingly. But surface mning is a finite use of the land and
anot her beneficial use nust follow through reclamation.

Therefore, the Il egislature finds that a bal ance bet ween appropri ate
environmental regulation and the appropriate regulation of production
operations and conservation of mnerals is in the best interests of the
citizens of the state.

Sec. 2. RCW78.44.011 and 1993 ¢ 518 s 1 are each anended to read
as follows:

The | egi sl ature recogni zes that the extraction of mnerals through
surface mning has historically included regul atory i nvol venent by both
state and | ocal governnents.

It is the intent of the legislature to clarify that surface m ning
is an appropriate | and use, subject to reclamation authority exercised
by the departnent of natural resources and | and use ((and—eperation))

regul atory authority by counties, cities, and towns. The authority for
any state agency or | ocal governnent to requl ate operations is derived

fromthis chapter and exercised only as described in this chapter.

Sec. 3. RCW78.44.020 and 1993 ¢ 518 s 3 are each anended to read
as follows:

The purposes of this chapter are to:

(1) Provide that the useful ness, productivity, and scenic val ues of
all lands and waters involved in surface mning wwthin the state wll
receive the greatest practical degree of protection and recl amation at
the earliest opportunity follow ng conpletion of surface m ning;

(2) Provide for the greatest practical degree of state-w de
consistency in the regulation of surface m nes;

(3) Apportion regulatory authority between state and | ocal
governments in order to mnimze redundant regul ation of m ning;

(4) Ensure that reclamation is consistent wth local |and use
pl ans; and

(5) Ensure the power of |ocal governnment to regulate |and use and

specific elenents of operations ((pursvant—teseet+on16ofthisact)).

Sec. 4. RCW78.44.040 and 1993 c 518 s 6 are each anended to read
as foll ows:
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(1) The departnment of natural resources is charged with the
adm nistration of reclamation and operations not requlated by |oca

governnments under this chapter. |In order to inplenment and enforce this

chapter, the departnent, wunder the admnistrative procedure act
(chapter 34.05 RCW, may fromtine to tine adopt those rul es necessary
to carry out the purposes of this chapter.

(2)(a) Counties, cities, and towns may regqulate surface mning

operations only by ordinance and only in accordance wth the

requirenents and limtations of this subsection.

(b) Local surface mning operating standards shall:
(i) Be limted to those standards that address mtigation of the

followi ng i npacts of operations:

(A) Traffic;

(B) Light em ssion;

(C) Visual screening;

(D) Noi se em ssion; and

(E) Oher significant or substantial mning inpacts that are not

covered by a subject area of requl ati on enbodied in any other state or

federal | aw

(ii) Be performance-based, objective standards that:
(A) Are directly and proportionately related to limting surface

m ni ng i npacts:

(B) Are reasonable and generally capabl e of being achi eved:;
(C) Take into account existing and avail able technol ogi es; and
(D) May be nmet by any |lawful neans sel ected by the applicant or

operator that, in the judgnent of the county, city, or town, achieve

conpliance with the standard;

(iii) Limt application and nonitoring fees to the anpbunt necessary

to pay the costs of admnistering, processing, nonitoring, and

enforcing the requlation of surface nmning in accordance with this

secti on;
(iv) Except as otherwise provided in this section, inplenent the

ordi nance t hrough an operating plan revi ew and approval process. Such

approval process shall:

(A) Require submttal of sufficient, conplete, and accurate

i nformation, as specified by the | ocal ordinance, to all owthe decision

maker to review the plan for conpliance with | ocal standards;
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(B) At the option of the county, city, or town, provide for
adm ni strative approval subject to appeal or for initial consideration
t hrough a public hearing process; and

(C) Require that project-specific conditions or restrictions be
based upon witten findings of facts denobnstrating their need to
achi eve conpliance with | ocal standards;

(v) Subject to subsection (3) of this section, provide that
approvals issued will be valid for fifty years.

(3) Operating requlations and anendnents thereto adopted pursuant
to this section my be applied to lawfully preexisting mning
operations only if the |ocal ordinance:

(a) Limts application of subsection (2)(b)(i)(A) of this section
relating to traffic to the designation of approved haul routes;

(b) Exenpts such preexisting operations from any operating plan
revi ew and approval process;

(c) Provides reasonable tine periods for conpliance wth new or
anended | ocal operating standards that in no event may be | ess than one
year; and

(d) Includes a variance procedure to allowcontinuation of existing
operations for a nonconform ng surface mning operation where strict
adherence to a local operating standard would be economically or
operationally inpractical due to conditions relating to site
configuration, topography, or the nature of historic operations.

(4) Nothing in this section precludes a county, city, or town from
exercising the express authority delegated to it by a state agency
under state law, or fromconplying with state |aw when required as a
regul ated entity.

Sec. 5. RCW78.44.050 and 1993 ¢ 518 s 7 are each anended to read
as follows:
The departnment shall have the exclusive authority to regul ate

surface m ne reclamati on ((execept—that—by——cont+ractual—agreenent—the

eounty—etty—oer—town)). Al counties, cities, or towns shall have the
authority to zone surface m nes and adopt ordi nances regul ati ng those

operations ((pursuant—to—seet+on—316—of—this—aet)) authorized in RCW
78. 44. 040, except that county, city, or town operations ordi nances may
be preenpted by the departnment during the energencies outlined in RCW
78.44. 200 and rel ated rul es.
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Thi s chapter shall not alter or preenpt any provisions of the state
fisheries laws (Title 75 RCW, the state water allocation and use | aws
(chapters 90.03 and 90.44 RCW, the state water pollution control |aws
(chapter 90.48 RCW, the state wildlife laws (Title 77 RCW, state
noise laws or air quality laws (Title 70 RCW, shoreline mnagenent
(chapter 90.58 RCW, the state environnmental policy act (chapter 43.21C
RCW, state growh managenent (chapter 36.70A RCW, state drinking
water |aws (chapters 43.20 and 70.119A RCW, or any other state
st at ut es.

Sec. 6. RCW78.44.085 and 1996 ¢ 70 s 1 are each anended to read
as follows:

(1) An applicant for a public or private reclamation permt shal
pay an application fee to the departnent before being granted a surface
mning permt. The anount of the application fee shall be six hundred
fifty dollars.

(2) After June 30, 1993, each public or private permt hol der shal
pay an annual permt fee of six hundred fifty dollars. The annua
permt fee shall be payable to the departnent on the first anniversary
of the permt date and each year thereafter. Annual fees paid by a
county for m nes used exclusively for public works projects and havi ng
| ess than seven acres of disturbed area per mne shall not exceed one
t housand dol lars. Annual fees are waived for all mnes used primarily
for public works projects if the mnes are owned and primarily operated
by counties with 1993 popul ati ons of | ess than twenty t housand persons.

(3) After July 1, 1995, the departnent may nodify annual permt
fees by rule if:

(a) The total annual permt fees are reasonably related to the
approximate costs of admnistering the departnent’s surface m ning
regul atory program

(b) The annual fee does not exceed five thousand dollars; and

(c) The mnes are small mnes in renote areas that are used
primarily for public service, then |ower annual permt fees may be
est abl i shed.

(4) Appeal s fromany determ nati on of the departnent shall not stay
the requirenent to pay any annual permt fee. Failure to pay the
annual fee nmay constitute grounds for an order to suspend surface
m ning or cancellation of the reclamation permt as provided in this
chapter.
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(5 Al fees collected by the departnent shall be deposited into
the surface mning reclamation account.

Sec. 7. RCW36. 70A. 060 and 1991 sp.s. ¢ 32 s 21 are each anended
to read as foll ows:

(1) Each county that is required or chooses to plan under RCW
36. 70A. 040, and each city wthin such county, shall adopt devel opnent
regul ati ons on or before Septenber 1, 1991, to assure the conservation
of agricultural, forest, and mneral resource |ands designated under
RCW 36. 70A. 170. Regul ati ons adopted under this subsection nay not
prohibit uses legally existing on any parcel prior to their adoption
and shall remain in effect until the county or city adopts devel opnent
regul ati ons pursuant to RCW36. 70A. 120. Such regul ati ons shall assure
that the use of lands adjacent to agricultural, forest, or mnera
resource lands shall not interfere with the continued use, in the
accust omed manner and in accordance wth best managenent practices, of
these designated lands for the production of food, agricultural
products, or tinber, or for the extraction of mnerals. Counties and
cities shall require that all plats, short plats, devel opnent permts,
and building permts issued for devel opnent activities on, or within
three hundred feet of, |ands designated as agricultural |ands, forest
| ands, or mneral resource |lands, contain a notice that the subject
property is within or near designated agricultural |ands, forest |ands,
or mneral resource |lands on which a variety of comrercial activities
may occur that are not conpatible with residential devel opnment for
certain periods of |[imted duration.

(2) Each county and city shall adopt devel opnent regul ati ons that
protect critical areas that are required to be designated under RCW
36. 70A. 170. For counties and cities that are required or choose to
pl an under RCW 36. 70A. 040, such devel opnent regulations shall be
adopted on or before Septenber 1, 1991. For the renmainder of the
counties and cities, such devel opnent regul ati ons shall be adopted on
or before March 1, 1992.

(3) Such counties and cities shall review these designations and
devel opment regul ati ons when adopting their conprehensive plans under
RCW 36. 70A. 040 and inplenenting devel opnment regulations under RCW
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36. 70A. 120 and may al ter such designati ons and devel opnent regul ati ons
to insure consistency.

(4) The devel opnent requl ati ons adopted by such counties and cities
regardi ng surface mning operations under RCW 78.44.040 shall not be

i nconsi stent with rul es adopted by the departnent of natural resources.

(5) Forest land and agricultural land |located within urban growh
areas shall not be designated by a county or city as forest |land or
agricultural land of Ilong-term commercial significance under RCW
36. 70A. 170 unl ess the city or county has enacted a program aut hori zi ng
transfer or purchase of devel opnent rights.

~-- END ---
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