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S-1931. 2

SUBSTI TUTE SENATE BI LL 5227

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Senate Committee on Health & Long-TermCare (originally sponsored by
Senators Deccio, Franklin, Patterson, Prentice, Benton, Wjahn and
Long)

Read first tinme 02/ 27/97.

AN ACT Relating to nonprofit hospital sales; adding a new section
to chapter 70.44 RCW adding a new chapter to Title 70 RCW and
decl ari ng an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The health of the people of our state is a
nmost inportant public concern. The state has an interest in assuring
the continued existence of accessible, affordable health care
facilities that are responsive to the needs of the communities in which
they exist. The state also has a responsibility to protect the public
interest in nonprofit hospitals by making certain that the charitable
assets of those hospitals are nmanaged prudently and in accordance with
the requirenents of chapter 24.03 RCW

NEW_ SECTI ON. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Departnment” means the Washington state departnent of health.

(2) "Hospital" means any entity that is: (a) Defined as a hospital
in RCW 70.41.020 and is required to obtain a license under RCW
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70.41.090; or (b) a psychiatric hospital required to obtain a license
under chapter 71.12 RCW

(3) "Acquisition" nmeans an acquisition by a person of an interest
in a nonprofit hospital, whether by purchase, nerger, |ease, gift,
joint venture, or otherwi se, that results in a change of ownership or
control of twenty percent or nore of the assets of the hospital, or
that results in the acquiring person holding or controlling fifty
percent or nore of the assets of the hospital, but acquisition does not
include an acquisition if the acquiring person: (a) Is a nonprofit
corporation having a substantially simlar charitable health care
pur pose as the nonprofit corporation from whom the hospital is being
acquired, or is a governnent entity; (b) is exenpt fromfederal incone
tax under section 501(c)(3) of the internal revenue code or as a
government entity; and (c) wll maintain representation from the
affected community on the |ocal board of the hospital.

(4) "Nonprofit hospital"™ nmeans a hospital owned by a nonprofit
corporation organi zed under Title 24 RCW

(5) "Person" neans an individual, a trust or estate, a partnership,
a corporation including associations, limted liability conpanies,
j oint stock conpani es, and insurance conpani es.

NEW SECTI ON. Sec. 3. (1) A person may not engage in the
acquisition of a nonprofit hospital w thout first having applied for
and received the approval of the departnment under this chapter.

(2) An application nust be submtted to the departnent on forns
provi ded by the departnent, and at a m ni rumnust include: The nane of
t he hospital being acquired, the nanme of the acquiring person or other
parties to the acquisition, the acquisition price, a copy of the
acqui sition agreenent, a financial and econom c analysis and report
from an independent expert or consultant of the effect of the
acquisition under the criteria in section 7 of this act, and all other
rel ated docunents. The applications and all related docunents are
consi dered public records for purposes of chapter 42.17 RCW

(3) The departnent shall charge an applicant fees sufficient to
cover the costs of inplenmenting this chapter. The fees nust include
the cost of the attorney general’s opinion under section 6 of this act.
The departnment shall transfer this portion of the fee, upon receipt, to
the attorney general.
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NEWSECTION. Sec. 4. (1) The departnent, in consultation with the
attorney general, shall determne if the application is conplete for
t he purposes of review The departnment may find that an applicationis
inconplete if a question on the application formhas not been answered
in whole or in part, or has been answered in a manner that does not
fairly meet the question addressed, or if the application does not
i ncl ude attachnments of supporting docunents as required by section 3 of
this act. If the departnent determnes that an application is
inconplete, it shall notify the applicant wwthin fifteen working days
after the date the application was received stating the reasons for its
determ nation of inconpleteness, with reference to the particular
guestions for which a deficiency is noted.

(2) Wthin five working days after receipt of a conpleted
application, the departnent shall publish notice of the application in
a newspaper of general circulation in the county or counties where the
hospital is |located and shall notify by first class United States mail,
electronic mail, or facsimle transm ssion, any person who has
requested notice of the filing of such applications. The notice nust
state that an application has been received, state the nanes of the
parties to the agreenent, describe the contents of the application, and
state the date by which a person may submt witten comments about the
application to the departnent.

NEW SECTI O\ Sec. 5. During the course of review under this
chapter, the departnent shall conduct one or nore public hearings, at
| east one of which nust be in the county where the hospital to be
acquired is located. At the hearings, anyone may file witten coments
and exhibits or appear and nake a statenent. The departnent may
subpoena additional information or w tnesses, require and adm nister
oaths, require sworn statenents, take depositions, and use related
di scovery procedures for purposes of the hearing and at any time prior
to maki ng a deci sion on the application.

A hearing nust be held not later than forty-five days after receipt
of a conpleted application. At |east ten days’ public notice nust be
gi ven before the holding of a hearing.

NEW SECTI ON. Sec. 6. (1) The departnent shall provide the
attorney general with a copy of a conpleted application upon receiving
it. The attorney general shall review the conpleted application, and
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within forty-five days of the first public hearing held under section
5 of this act shall provide a witten opinion to the departnent as to
whet her or not the acquisition neets the requirenents for approval in
section 7 of this act.

(2) The departnent shall review the conpleted application to
determ ne whether or not the acquisition neets the requirenents for
approval in sections 7 and 8 of this act. Wthin thirty days after
receiving the witten opinion of the attorney general under subsection
(1) of this section, the departnent shall:

(a) Approve the acquisition, wth or wthout any specific
nodi fications or conditions; or

(b) Disapprove the acquisition.

(3) The departnment may not mnmeke its decision subject to any
condition not directly related to requirenents in section 7 or 8 of
this act, and any condition or nodification nust bear a direct and
rational relationship to the application under review.

(4) A person engaged in an acquisition and affected by a fina
deci sion of the departnent has the right to an adjudi cative proceedi ng
under chapter 34.05 RCW The opinion of the attorney general provided
under subsection (1) of this section nmay not constitute a final
deci sion for purposes of review.

(5) The departnent or the attorney general may extend, by not nore
than thirty days, any deadline established under this chapter one tine
during consideration of any application, for good cause.

NEW SECTI ON. Sec. 7. The departnent shall only approve an
application if the parties to the acquisition have taken the proper
steps to safeguard the value of charitable assets and ensure that any
proceeds from the acquisition are used for appropriate charitable
heal t h purposes. To this end, the departnment may not approve an
application unless, at a mninum it determ nes that:

(1) The acquisition is permtted under chapter 24.03 RCW the
Washi ngton nonprofit corporation act, and other |aws governing
nonprofit entities, trusts, or charities;

(2) The nonprofit corporation that owns the hospital being acquired
has exercised due diligence in authorizing the acquisition, selecting
the acquiring person, and negotiating the terns and conditions of the
acqui sition;
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(3) The procedures used by the nonprofit corporation’s board of
trustees and officers in making its decision fulfilled their fiduciary
duties, that the board and officers were sufficiently infornmed about
t he proposed acqui sition and possible alternatives, and that they used
appropri ate expert assistance;

(4) No conflict of interest exists related to the acquisition
including, but not limted to, conflicts of interest related to board
menbers of, executives of, and experts retained by the nonprofit
corporation, acquiring person, or other parties to the acquisition;

(5) The nonprofit corporation will receive fair market value for
its assets. The attorney general or the departnent may enploy, at the
expense of the acquiring person, reasonably necessary expert assistance
in making this determ nation. This expense nmust be in addition to the
fees charged under section 3 of this act;

(6) Charitable funds will not be placed at unreasonable risk, if
the acquisition is financed in part by the nonprofit corporation;

(7) Any managenent contract under the acquisition will be for fair
mar ket val ue;

(8) The proceeds from the acquisition will be controlled as
charitable funds independently of the acquiring person or parties to
the acquisition, and will be used for charitable health purposes

consistent wth the nonprofit corporation’s original purpose, including
providing health care to the disadvantaged, the uninsured, and the
underinsured and providing benefits to pronote inproved health in the
af fected community;

(9) Any charitable entity established to hold the proceeds of the
acquisition will be broadly based in and representative of the
community where the hospital to be acquired is located, taking into
consideration the structure and governance of such entity; and

(10) A right of first refusal to repurchase the assets by a
successor nonprofit corporation or foundati on has been retained if the
hospital is subsequently sold to, acquired by, or nmerged with another
entity.

NEW SECTI ON. Sec. 8. The departnent shall only approve an
application if the acquisition in question will not detrinmentally
affect the continued existence of accessible, affordable health care
that is responsive to the needs of the community in which the hospital
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to be acquired is |ocated. To this end, the departnent shall not
approve an application unless, at a mninum it determ nes that:

(1) Sufficient safeguards are included to assure the affected
community continued access to affordable care;

(2) The acquiring person and parties to the acquisition are
commtted to providing health care to the di sadvant aged, the uni nsured,
and the underinsured and to providing benefits to pronote inproved
health in the affected community. Activities and funding provided
under section 7(8) of this act my be considered in evaluating
conpliance with this conmmtnent; and

(3) Sufficient safeguards are included to avoid conflict of
interest in patient referral if health care providers will be offered
the opportunity to invest or own an interest in the acquiring person or
an entity related to the person.

NEW SECTION.  Sec. 9. (1) The secretary of state may not accept
any forns or docunents in connection with any acquisition of a
nonprofit hospital until the acquisition has been approved by the
departnment under this chapter

(2) The attorney general may seek an injunction to prevent any
acqui sition not approved by the departnent under this chapter.

NEW SECTI ON. Sec. 10. The departnent shall require periodic
reports from the nonprofit corporation or its successor nonprofit
corporation or foundation and from the acquiring person or other
parties to the acquisition to ensure conpliance with conmtnents nade.
The departnent may subpoena information and docunents and may conduct
onsite conpliance audits at the acquiring person’ s expense.

If the departnent receives information indicating that the
acquiring person is not fulfilling commtnents to the affected
community under section 8 of this act, the departnment shall hold a
hearing upon ten days’ notice to the affected parties. If after the
hearing the departnent determnes that the information is true, it may
revoke or suspend the hospital |icense issued to the acquiring person
pursuant to the procedure established under RCW 70.41. 130, refer the
matter to the attorney general for appropriate action, or both. The
attorney general may seek a court order conpelling the acquiring person
to fulfill its commtnents under section 8 of this act.
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NEW SECTION. Sec. 11. The attorney general has the authority to
ensure conpliance with conmtnments that inure to the public interest.

NEW SECTI ON. Sec. 12. An acquisition of a hospital conpleted
before the effective date of this act and an acquisition in which an
application for a certificate of need under chapter 70.38 RCWhas been
granted by the departnment before the effective date of this act is not
subject to this chapter

NEW SECTI ON. Sec. 13. No provision of this chapter derogates from
the comon |aw or statutory authority of the attorney general.

NEWSECTI ON. Sec. 14. The departnent nmay adopt rul es necessary to
i npl ement this chapter and may contract with and provide reasonabl e
rei mbursenment to qualified persons to assist in determ ni ng whet her the
requi renents of sections 7 and 8 have been net.

NEW SECTI ON. Sec. 15. A new section is added to chapter 70.44 RCW
to read as foll ows:

(1) The board of comm ssioners of any public hospital district may
authorize the acquisition of district real or personal property only
upon the approval of a majority of the voters in the district at any
general or special election called for that purpose.

(2)(a) Prior to the election held under subsection (1) of this
section, the board of conm ssioners of the hospital district shall
request a witten opinion from the Washington state departnent of
health as to whether or not the acquisition neets the standards set
forth in section 8 of this act.

(b) Upon request, the hospital district and the party seeking to
acquire its property shall provide the departnent with any needed
i nformati on and docunents. The departnent may charge the party seeking
to acquire the district property a fee equal to the cost of preparing
t he opinion. The opinion shall be delivered to the board of
commi ssioners no later than ninety days after it is requested.

(c) Wthin five working days after the opinion is received, the
board of conm ssioners shall publish notice of the opinion in at |east
one newspaper of general circulation in the hospital district, stating
how a person may obtain a copy. A copy of the opinion shall be nmade
avai |l abl e to anyone upon request. An el ection under subsection (1) of
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this section may be held no earlier than thirty days after notice of
t he opinion is published.

(3) For purposes of this section, "acquisition"™ neans the
acqui sition by anyone of district real or personal property, whether by
purchase, nerger, lease, gift, joint venture, or otherw se, that

results in a change of ownership or control of twenty percent or nore
of the assets of the district, or that results in the acquiring person
holding or controlling fifty percent or nore of the assets of the
district.

NEW SECTI O\ Sec. 16. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTI ON. Sec. 17. Sections 1 through 14 of this act
constitute a new chapter in Title 70 RCW

NEW SECTI ON. Sec. 18. This act is necessary for the imedi ate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi atel y.

~-- END ---
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