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S-0105. 3

SENATE BI LL 5172

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on
By Senators Fairley and Patterson

Read first tinme 01/17/97. Referred to Commttee on Law & Justi ce.

AN ACT Relating to offenders; anending RCW 5.60.060, 13.40.010,
13.40. 045, 13.40.050, 13.40.060, 13.40.080, 13.40.110, 13.40.120,
13.40. 125, 13.40.130, 13.40.150, 13.40.190, 13.40.210, and 35.20.030;
reenacti ng and anendi ng RCW9. 94A. 030, 9. 94A. 360, 9. 94A. 390, 13. 04. 030,
and 13. 40. 020; addi ng new sections to chapter 9A 44 RCW adding a new
section to chapter 13.04 RCW adding a new section to chapter 28A. 225
RCW <creating a new section; prescribing penalties; providing an
effective date; providing an expiration date; and declaring an
emer gency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWA5.60.060 and 1996 ¢ 156 s 1 are each anmended to read
as follows:

(1) A husband shall not be examned for or against his wfe,
w t hout the consent of the wife, nor a wife for or agai nst her husband
w t hout the consent of the husband; nor can either during marriage or
afterward, be w thout the consent of the other, examned as to any
communi cation nmade by one to the other during marriage. But this
exception shall not apply to a civil action or proceeding by one
agai nst the other, nor to a crimnal action or proceeding for a crine
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commtted by one against the other, nor to a crimnal action or
proceedi ng agai nst a spouse if the marriage occurred subsequent to the
filing of formal charges against the defendant, nor to a crimna
action or proceeding for a crime conmtted by said husband or wfe
against any child of whom said husband or wife is the parent or
guardian, nor to a proceeding under chapter 70.96A or 71.05 RCW
PROVI DED, That the spouse of a person sought to be detained under
chapter 70.96A or 71.05 RCWmay not be conpelled to testify and shal
be so infornmed by the court prior to being called as a w tness.

(2)(a) An attorney or counsel or shall not, w thout the consent of
his or her client, be examned as to any communication made by the
client to himor her, or his or her advice given thereon in the course
of professional enploynent.

(b) A parent shall not be examined as to a comrunicati on made by
that parent’s mnor child to the child' s attorney after the filing of
juvenile offender crimnal charges, if the parent was present at the
time of the conmunication. This privilege does not extend to
communi cations made prior to filing of charges.

(3) A nenber of the clergy or a priest shall not, wthout the
consent of a person nmeking the confession, be examned as to any
confession made to himor her in his or her professional character, in
the course of discipline enjoined by the church to which he or she
bel ongs.

(4) Subject to the limtations under RCW 70. 96A. 140 or 71.05. 250,
a physician or surgeon or osteopathic physician or surgeon shall not,
wi thout the consent of his or her patient, be examned in a civi
action as to any information acquired in attendi ng such patient, which
was necessary to enable himor her to prescribe or act for the patient,
except as foll ows:

(a) In any judicial proceedings regarding a child s injury,
negl ect, or sexual abuse or the cause thereof; and

(b) N nety days after filing an action for personal injuries or
wrongful death, the claimnt shall be deenmed to waive the physician-
patient privilege. Wiver of the physician-patient privilege for any
one physician or condition constitutes a waiver of the privilege as to
all physicians or conditions, subject to such |[imtations as a court
may i nmpose pursuant to court rules.
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(5 A public officer shall not be examned as a witness as to
communi cations made to him or her in official confidence, when the
public interest would suffer by the disclosure.

(6) (a) A peer support group counsel or shall not, w thout consent of
the | aw enforcenent officer making the conmunication, be conpelled to
testify about any conmunication made to the counselor by the officer
whi l e receiving counseling. The counselor nust be designated as such
by the sheriff, police chief, or chief of the Washi ngton state patrol,
prior to the incident that results in counseling. The privilege only
appl i es when the communi cati on was nmade to the counselor while acting
in his or her capacity as a peer support group counselor. The
privilege does not apply if the counselor was an initial responding
officer, a witness, or a party to the incident which pronpted the
delivery of peer support group counseling services to the |aw
enforcement officer.

(b) For purposes of this section, "peer support group counselor"”
neans a:

(1) Law enforcenent officer, or civilian enployee of a |aw
enf orcenment agency, who has received training to provide enotional and
noral support and counseling to an officer who needs those services as
aresult of an incident in which the officer was invol ved while acting
in his or her official capacity; or

(i1) Nonenpl oyee counsel or who has been desi gnated by the sheriff,
police chief, or chief of the Wshington state patrol to provide
enotional and noral support and counseling to an officer who needs
those services as a result of an incident in which the officer was
involved while acting in his or her official capacity.

(7) A sexual assault advocate may not, w thout the consent of the
victim be exam ned as to any communi cation nade by the victimto the
sexual assault advocate.

(a) For purposes of this section, "sexual assault advocate" neans
t he enpl oyee or volunteer froma rape crisis center, victimassistance
unit, program or association, that provides information, nedical or
| egal advocacy, counseling, or support to victins of sexual assault,
who i s designated by the victimto acconpany the victimto the hospital
or other health care facility and to proceedi ngs concerning the all eged
assault, including police and prosecution interviews and court
pr oceedi ngs.
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(b) A sexual assault advocate my disclose a confidential
comruni cation without the consent of the victimif failure to disclose
is likely to result in a clear, immnent risk of serious physica
injury or death of the victim or another person. Any sexual assault
advocate participating in good faith in the disclosing of records and

communi cations wunder this section shall have inmmnity from any
liability, civil, crimnal, or otherwi se, that mght result fromthe
action. In any proceeding, civil or crimnal, arising out of a
di scl osure under this section, the good faith of the sexual assault
advocate who disclosed the confidential conmunication shall be
pr esuned.

Sec. 2. RCW9.94A 030 and 1996 ¢ 289 s 1 and 1996 c 275 s 5 are
each reenacted and anmended to read as foll ows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Collect,” or any derivative thereof, "collect and remt," or
"collect and deliver," when used with reference to the departnent of
corrections, nmeans that the department is responsible for nonitoring
and enforcing the offender’s sentence with regard to the |[egal
financi al obligation, receiving paynent thereof fromthe of fender, and,
consistent with current |law, delivering daily the entire paynent to the
superior court clerk wi thout depositing it in a departnental account.

(2) "Conm ssion" neans the sentencing guidelines conm ssion.

(3) "Community corrections officer” neans an enployee of the
departnment who is responsible for carrying out specific duties in
supervision of sentenced offenders and nonitoring of sentence
condi ti ons.

(4) "Community custody"” neans that portion of an inmate’s sentence
of confinenent inlieu of earned early release tinme or inposed pursuant
to RCW9.94A. 120 (6), (8), or (10) served in the community subject to
controls placed on the inmate’s novenent and activities by the
departnment of corrections.

(5 "Community placenent” neans that period during which the
offender is subject to the conditions of community custody and/or
postrel ease supervision, which begins either upon conpletion of the
term of confinenent (postrel ease supervision) or at such tine as the
of fender is transferred to community custody in lieu of earned early
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rel ease. Community placenment may consist of entirely community
custody, entirely postrel ease supervi sion, or a conbination of the two.

(6) "Community service" neans conpulsory service, Wwthout
conpensation, performed for the benefit of the community by the
of f ender.

(7) "Community supervision” neans a period of time during which a
convicted offender is subject to crine-related prohibitions and ot her
sentence conditions i nposed by a court pursuant to this chapter or RCW
16. 52. 200(6) or 46.61.524. For first-tinme offenders, the supervision
may include crine-related prohibitions and other conditions inposed
pursuant to RCW 9. 94A 120(5). For purposes of the interstate conpact
for out-of-state supervision of parolees and probationers, RCW
9.95.270, comunity supervision is the functional equivalent of
probati on and should be considered the same as probation by other
st at es.

(8) "Confinenent" neans total or partial confinenent as defined in
this section.

(9) "Conviction" nmeans an adj udication of guilt pursuant to Titles
10 or 13 RCWand includes a verdict of guilty, a finding of guilty, and
acceptance of a plea of guilty.

(10) "Court-ordered legal financial obligation" neans a sum of
money that is ordered by a superior court of the state of WAashi ngton
for legal financial obligations which may include restitution to the
victim statutorily inposed crinme victinms’ conpensation fees as
assessed pursuant to RCW 7.68.035, court costs, county or interlocal
drug funds, court-appointed attorneys’ fees, and costs of defense,
fines, and any other financial obligation that is assessed to the
offender as a result of a felony conviction. Upon conviction for
vehi cul ar assault while under the influence of intoxicating |iquor or
any drug, RCW 46.61.522(1)(b), or vehicular hom cide while under the
i nfluence of intoxicating liquor or any drug, RCW 46.61.520(1)(a),
| egal financial obligations may al so i ncl ude paynent to a public agency
of the expense of an energency response to the incident resulting in
t he conviction, subject to the provisions in RCW 38.52. 430.

(11) "Crine-related prohibition" nmeans an order of a court
prohi biting conduct that directly relates to the circunstances of the
crime for which the offender has been convicted, and shall not be
construed to mean orders directing an offender affirmatively to
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participate in rehabilitative prograns or to otherwise perform
affirmati ve conduct.

(12)(a) "Crimnal history" neans the list of a defendant’s prior
convictions, whether in this state, in federal court, or elsewhere.
The history shall include, where known, for each conviction (i) whether
t he defendant has been placed on probation and the length and terns
thereof; and (ii) whether the defendant has been incarcerated and the
| ength of incarceration.

(b) "Crimnal history" shall always include juvenile convictions
for sex offenses and serious violent offenses and shall al so include a
defendant’s other prior convictions in juvenile court if: (1) The
conviction was for an offense which is a felony or a serious traffic
offense and is crimnal history as defined in RCW 13.40.020(9); (ii)
t he defendant was fifteen years of age or older at the tinme the of fense
was commtted; and (iii) with respect to prior juvenile class B and C
felonies or serious traffic offenses, the defendant was |ess than
twenty-three years of age at the tine the offense for which he or she
is being sentenced was conm tted.

(13) "Day fine" neans a fine inposed by the sentencing judge that
equal s the difference between the offender’s net daily inconme and the
reasonabl e obligations that the offender has for the support of the
of fender and any dependents.

(14) "Day reporting” nmeans a program of enhanced supervision
designed to nonitor the defendant’s daily activities and conpliance
with sentence conditions, and in which the defendant is required to
report daily to a specific |ocation designated by the departnent or the
sent enci ng j udge.

(15) "Departnent” neans the departnent of corrections.

(16) "Determ nate sentence" neans a sentence that states wth
exactitude the nunber of actual years, nonths, or days of total
confinement, of partial confinenent, of comunity supervision, the
nunber of actual hours or days of community service work, or dollars or
terms of a legal financial obligation. The fact that an offender
through "earned early release" can reduce the actual period of
confinement shall not affect the classification of the sentence as a
determ nate sentence.

(17) "D sposable earnings" neans that part of the earnings of an
i ndi vidual remaining after the deduction from those earnings of any
anount required by law to be wthheld. For the purposes of this
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definition, "earnings" neans conpensation paid or payabl e for personal
servi ces, whet her denom nat ed as wages, sal ary, conm ssi on, bonuses, or
ot herwi se, and, notw thstanding any other provision of |aw nmaking the
paynments exenpt from garnishnent, attachnment, or other process to
satisfy a court-ordered legal financial obligation, specifically
i ncl udes periodi ¢ paynents pursuant to pension or retirenment prograns,
or insurance policies of any type, but does not include paynents made
under Title 50 RCW except as provided i n RCW50. 40. 020 and 50. 40. 050,
or Title 74 RCW

(18) "Drug offense" neans:

(a) Any felony violation of chapter 69. 50 RCWexcept possession of
a control |l ed substance (RCW69. 50.401(d)) or forged prescription for a
control | ed substance (RCW 69. 50. 403);

(b) Any offense defined as a felony under federal |awthat rel ates
to the possession, manufacture, distribution, or transportation of a
control |l ed substance; or

(c) Any out-of-state conviction for an offense that under the | ans
of this state would be a felony classified as a drug of fense under (a)
of this subsection.

(19) "Escape" neans:

(a) Escape in the first degree (RCW 9A 76.110), escape in the
second degree (RCWO9A. 76.120), willful failure to return fromfurl ough
(RCW 72.66.060), wllful failure to return from work release (RCW
72.65.070), or willful failure to be available for supervision by the
departnment while in community custody (RCW 72.09.310); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as an escape
under (a) of this subsection

(20) "Felony traffic offense" neans:

(a) Vehicular homcide (RCW 46.61.520), vehicular assault (RCW
46. 61.522), eluding a police officer (RCW 46.61.024), or felony hit-
and-run injury-accident (RCW46.52.020(4)); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a fel ony
traffic offense under (a) of this subsection

(21) "Fines" neans the requirenent that the of fender pay a specific
sum of noney over a specific period of tine to the court.

(22)(a) "First-tinme offender"” means any person who i s convicted of
a felony (i) not classified as a violent offense or a sex of fense under
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this chapter, or (ii) that is not the manufacture, delivery, or
possession with intent to manufacture or deliver a controll ed substance
classified in schedule | or Il that is a narcotic drug, nor the
manuf act ur e, delivery, or possession wth intent to deliver
met hanphetam ne, its salts, isoners, and salts of its isoners as
defined in RCW 69.50.206(d)(2), nor the selling for profit of any
control |l ed substance or counterfeit substance classified in schedule I,
RCW 69. 50. 204, except |leaves and flowering tops of marihuana, and
except as provided in (b) of this subsection, who previously has never
been convicted of a felony in this state, federal court, or another
state, and who has never participated in a program of deferred
prosecution for a felony offense.

(b) For purposes of (a) of this subsection, ajuvenile adjudication
for an offense commtted before the age of fifteen years is not a
previ ous fel ony conviction except for adjudications of sex of fenses and
serious violent offenses.

(23) "Mdst serious offense” neans any of the follow ng felonies or
a felony attenpt to commt any of the following felonies, as now
exi sting or hereafter anended:

(a) Any felony defined under any law as a class A felony or
crimnal solicitation of or crimnal conspiracy to conmt a class A
f el ony;

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child nolestation in the second degree;

(e) Controlled substance hom ci de;

(f) Extortion in the first degree;

(g) I'ncest when conmtted against a child under age fourteen;

(h) I'ndecent Iliberties;

(1) Kidnapping in the second degree;

(j) Leading organized crineg;

(k) Mansl aughter in the first degree;

(1) Manslaughter in the second degree;

(m Pronoting prostitution in the first degree;

(n) Rape in the third degree;

(o) Robbery in the second degree;

(p) Sexual exploitation;

(q) Vehicul ar assault;

SB 5172 p. 8
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(r) Vehicular hom cide, when proximtely caused by the driving of
any vehicle by any person while under the influence of intoxicating
i quor or any drug as defined by RCW46. 61.502, or by the operation of
any vehicle in a reckl ess manner;

(s) Any other class B felony offense with a finding of sexua
notivation, as "sexual notivation" is defined under this section

(t) Any other felony with a deadly weapon verdict under RCW
9. 94A. 125;

(u) Any felony offense in effect at any tinme prior to Decenber 2,
1993, that is conparable to a nobst serious offense under this
subsection, or any federal or out-of-state conviction for an offense
that under the laws of this state would be a felony classified as a
nost serious of fense under this subsection

(24) "Nonviolent offense" neans an offense which is not a violent
of f ense.

(25) "Ofender" neans a person who has commtted a felony
established by state | aw and i s ei ghteen years of age or older ((e+r)).
"Ofender"” also neans a person who is |ess than eighteen years of age
but whose case has been transferred by the appropriate juvenile court
to a crimnal court pursuant to RCW 13.40.110 or who is under adult
crimnal court jurisdiction pursuant to RCW13. 04.030. Throughout this
chapter, the terns "of fender" and "defendant" are used i nterchangeably.

(26) "Partial confinenment" neans confinenent for no nore than one
year in a facility or institution operated or utilized under contract
by the state or any other unit of governnent, or, if hone detention or
wor k crew has been ordered by the court, in an approved residence, for
a substantial portion of each day with the bal ance of the day spent in
the comunity. Partial confinenent includes work release, hone

detention, work crew, and a conbi nati on of work crew and hone detention
as defined in this section.

(27) "Persistent offender” is an of fender who:

(a)(i) Has been convicted in this state of any fel ony considered a
nost serious offense; and

(1i) Has, before the conm ssion of the offense under (a) of this
subsection, been convicted as an offender on at |east two separate
occasions, whether in this state or el sewhere, of felonies that under
the laws of this state woul d be considered nost serious offenses and
woul d be included in the offender score under RCW 9. 94A 360; provided
that of the two or nore previous convictions, at |east one conviction
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must have occurred before the comm ssion of any of the other nost
serious offenses for which the of fender was previously convicted; or

(b) (i) Has been convicted of (A) rape in the first degree, rape in
the second degree, or indecent |iberties by forcible conmpul sion; (B)
murder in the first degree, nmurder in the second degree, kidnapping in
the first degree, kidnapping in the second degree, assault in the first
degree, assault in the second degree, or burglary in the first degree,
with a finding of sexual notivation; or (C) an attenpt to commt any
crime listed in this subsection (27)(b)(i); and

(1i1) Has, before the conm ssion of the of fense under (b)(i) of this
subsection, been convicted as an offender on at |east one occasion
whether in this state or el sewhere, of an offense listed in (b)(i) of
this subsection

(28) "Postrel ease supervision" is that portion of an offender’s
community placenent that is not comunity custody.

(29) "Restitution" neans the requirenent that the offender pay a
specific sum of noney over a specific period of tinme to the court as
paynment of damages. The summay include both public and private costs.
The inposition of a restitution order does not preclude civil redress.

(30) "Serious traffic offense” neans:

(a) Driving while under the influence of intoxicating |iquor or any
drug (RCW46. 61.502), actual physical control while under the influence
of intoxicating liquor or any drug (RCW 46.61.504), reckless driving
(RCW46. 61. 500), or hit-and-run an attended vehicle (RCW46. 52. 020(5));
or

(b) Any federal, out-of-state, county, or nunicipal conviction for
an offense that under the laws of this state would be classified as a
serious traffic offense under (a) of this subsection.

(31) "Serious violent offense” is a subcategory of violent offense
and neans:

(a) Murder in the first degree, hom cide by abuse, nurder in the
second degree, assault in the first degree, kidnapping in the first
degree, or rape in the first degree, assault of a child in the first
degree, or an attenpt, crimnal solicitation, or crimnal conspiracy to
commt one of these felonies; or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a serious
viol ent of fense under (a) of this subsection.

SB 5172 p. 10
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(32) "Sentence range" neans the sentencing court’s discretionary
range i n inposing a nonappeal abl e sent ence.

(33) "Sex offense" neans:

(a) A felony that is a violation of chapter 9A 44 RCW or RCW
9A. 64. 020 or 9.68A.090 or a felony that is, under chapter 9A 28 RCW a
crimnal attenpt, crimnal solicitation, or crimnal conspiracy to
commt such crines;

(b) A felony with a finding of sexual notivation under RCW
9. 94A. 127 or 13.40.135; or

(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a sex
of fense under (a) of this subsection.

(34) "Sexual notivation" neans that one of the purposes for which
the defendant committed the crine was for the purpose of his or her
sexual gratification

(35) "Total confinement” mneans confinenent inside the physica
boundaries of a facility or institution operated or wutilized under
contract by the state or any other unit of government for twenty-four
hours a day, or pursuant to RCW 72.64.050 and 72. 64. 060.

(36) "Transition training" neans witten and verbal instructions
and assi stance provided by the departnent to the offender during the
two weeks prior to the offender’s successful conpletion of the work
ethic canp program The transition training shall include instructions
in the offender’s requirenents and obligations during the offender’s
period of community custody.

(37) "Victim neans any person who has sustained enotional,
psychol ogi cal, physical, or financial injury to person or property as
a direct result of the crine charged.

(38) "Violent offense" neans:

(a) Any of the following felonies, as now existing or hereafter
anended: Any felony defined under any law as a class A felony or an
attenpt to commit a class A felony, crimnal solicitation of or
crimnal conspiracy to commt a class A felony, manslaughter in the
first degree, mansl aughter in the second degree, indecent liberties if
commtted by forcible conpul sion, kidnapping in the second degree
arson in the second degree, assault in the second degree, assault of a
child in the second degree, extortion in the first degree, robbery in
the second degree, vehicular assault, and vehicular hom cide, when
proxi mately caused by the driving of any vehicle by any person while
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under the influence of intoxicating liquor or any drug as defined by
RCW46. 61. 502, or by the operation of any vehicle in a reckl ess manner;

(b) Any conviction for a felony offense in effect at any time prior
toJuly 1, 1976, that is conparable to a felony classified as a viol ent
offense in (a) of this subsection; and

(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a viol ent
of fense under (a) or (b) of this subsection.

(39) "Work crew' neans a programof partial confinenent consisting
of civic inprovenent tasks for the benefit of the community of not |ess
than thirty-five hours per week that conplies with RCW9. 94A 135. The
civic inprovenent tasks shall have m nimal negative inpact on existing
private industries or the labor force in the county where the service
or labor is performed. The civic inprovenent tasks shall not affect
enpl oynent opportunities for people with devel opnental disabilities
contracted through sheltered workshops as defined in RCW 82.04. 385.
Only those offenders sentenced to a facility operated or utilized under
contract by a county or the state are eligible to participate on a work
crew. O fenders sentenced for a sex offense as defined in subsection
(33) of this section are not eligible for the work crew program

(40) "Work ethic canp"” nmeans an alternative incarceration program
designed to reduce recidivism and |lower the cost of corrections by
requiring offenders to conpl ete a conprehensive array of real -world job
and vocational experiences, character-building work ethics training,
life managenent skills devel opnent, substance abuse rehabilitation
counseling, literacy training, and basic adult education.

(41) "Work release" mnmeans a program of partial confinenent
avail able to offenders who are enployed or engaged as a student in a
regul ar course of study at school. Participationin wrk release shal
be condi ti oned upon the offender attending work or school at regularly
defined hours and abiding by the rules of the work release facility.

(42) "Honme detention”™ neans a program of partial confinenent
avai lable to offenders wherein the offender is confined in a private
resi dence subject to electronic surveill ance.

Sec. 3. RCW9.94A 360 and 1995 ¢ 316 s 1 and 1995 c 101 s 1 are
each reenacted and anmended to read as foll ows:

The offender score is neasured on the horizontal axis of the
sentencing grid. The offender score rules are as foll ows:
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The of fender score is the sumof points accrued under this section
rounded down to the nearest whol e nunber.

(1) Aprior convictionis a conviction which exists before the date
of sentencing for the offense for which the offender score is being
conput ed. Convictions entered or sentenced on the sane date as the
conviction for which the offender score is being conputed shall be
deened "ot her current offenses" within the neaning of RCW 9. 94A. 400.

(2) Except as provided in subsection (4) of this section, class A
and sex prior felony convictions shall always be included in the
of fender score. Class B prior felony convictions other than sex
of fenses shall not be included in the of fender score, if since the | ast
date of release from confinenment (including full-tinme residential
treatment) pursuant to a felony conviction, if any, or entry of
j udgnent and sentence, the offender had spent ten consecutive years in
the community without commtting any crine that subsequently results in
a conviction. Class Cprior felony convictions other than sex of fenses
shall not be included in the offender score if, since the | ast date of
rel ease from confinement (including full-tinme residential treatnent)
pursuant to a felony conviction, if any, or entry of judgnent and
sentence, the offender had spent five consecutive years in the
community wi thout commtting any crine that subsequently results in a
conviction. Serious traffic convictions shall not be included in the
of fender score if, since the |last date of release from confinenent
(including full-tinme residential treatnent) pursuant to a felony
conviction, if any, or entry of judgnment and sentence, the offender
spent five years in the conmunity w thout commtting any crine that
subsequently results in a conviction. This subsection applies to both
adult and juvenile prior convictions.

(3) Qut-of-state convictions for offenses shall be classified
according to the conparabl e offense definitions and sentences provi ded

by Washington |aw Federal convictions for offenses shall be
classified according to the conparable offense definitions and
sentences provided by Wshington |aw If there is no clearly

conpar abl e of fense under Washington | aw or the offense is one that is
usual |y considered subject to exclusive federal jurisdiction, the
of fense shall be scored as a class C felony equivalent if it was a
fel ony under the relevant federal statute.

(4) A ways include juvenile convictions for sex offenses and
serious violent offenses. Include other class Ajuvenile felonies only

p. 13 SB 5172



©O© 00 N O Ol WDN P

W W W W W W WwWwWWwWwWwWMNDNDNDNDNMDMNDNDNDNDNMNNMDNNMNMNNMNMNNNREPRPRPPRPPRPEPRPPERPPRPRPRERPR
© 00 N O Ol WNPEFEP O O 0w NO UG WODNPEFEP O O W NO O N - O

if the offender was 15 or older at the tine the juvenile offense was
comm tted. I nclude other class B and C juvenile felony convictions
only if the offender was 15 or older at the tinme the juvenile offense
was conm tted and the of fender was | ess than 23 at the tine the offense
for which he or she is being sentenced was conmm tted.

(5) Score prior convictions for felony anticipatory offenses
(attenpts, crimnal solicitations, and crimnal conspiracies) the sane
as if they were convictions for conpleted of fenses.

(6)(a) In the case of multiple prior convictions, for the purpose
of conputing the offender score, count all convictions separately,
except:

(1) Prior adul t offenses which were found, under RCW
9.94A.400(1)(a), to enconpass the sanme crimnal conduct, shall be
counted as one offense, the offense that yields the highest offender
score. The current sentencing court shall determine wth respect to
ot her prior adult offenses for which sentences were served concurrently
whet her those of fenses shall be counted as one offense or as separate
offenses using the "same crimnal conduct"” analysis found in RCW
9.94A.400(1)(a), and if the court finds that they shall be counted as
one offense, then the offense that yields the highest offender score
shal | be used. The current sentencing court may presunme that such
other prior adult offenses were not the sanme crimnal conduct from
sentences inposed on separate dates, or in separate counties or
jurisdictions, or in separate conplaints, indictnents, or informations;

(1i) Juvenile prior convictions entered or sentenced on the sane
date shall count as one offense, the offense that yields the highest
of fender score, except for juvenile prior convictions for violent
of fenses with separate victins, which shall count as separate of f enses;
and

(tit) In the case of nultiple prior convictions for offenses
commntted before July 1, 1986, for the purpose of conputing the
of fender score, count all adult convictions served concurrently as one
of fense, and count all juvenile convictions entered on the sane date as
one offense. Use the conviction for the offense that yields the
hi ghest of fender score.

(b) As used in this subsection (6), "served concurrently" mneans
that: (i) The latter sentence was inposed with specific reference to
the former; (ii) the concurrent relationship of the sentences was
judicially inmposed; and (iii) the concurrent timng of the sentences

SB 5172 p. 14



©O© 00 N O Ol WDN P

W W W W W W WwWwwWwMNDNDNMDNDNMNDNMDDNMNMNDNMDNMNMNMNMDNEPRPPRPERPRPRPPRPERPRRERPPRPRE
0O NO Ol A W NPEFEP O OOWuNOD O P~ WNPEPEOOOWOOLwWNO O P~ owdNDEe. o

was not the result of a probation or parole revocation on the forner
of f ense.

(7) I'f the present conviction is one of the anticipatory offenses
of crimnal attenpt, solicitation, or conspiracy, count each prior
conviction as if the present conviction were for a conpl eted of fense.

(8) If the present conviction is for a nonviolent offense and not
covered by subsection (12) or (13) of this section, count one point for
each adult prior felony conviction and one point for each juvenile
prior violent felony conviction and 1/2 point for each juvenile prior
nonvi ol ent fel ony conviction.

(9) If the present conviction is for a violent offense and not
covered in subsection (10), (11), (12), or (13) of this section, count
two points for each prior adult and juvenile violent fel ony conviction,
one point for each prior adult nonviolent felony conviction, and 1/2
poi nt for each prior juvenile nonviolent felony conviction.

(10) If the present conviction is for Murder 1 or 2, Assault 1,
Assault of a Child 1, Kidnaping 1, Hom cide by Abuse, or Rape 1, count
three points for prior adult and juvenile convictions for crinmes in
t hese categories, two points for each prior adult and juvenile viol ent
conviction (not already counted), one point for each prior adult
nonvi ol ent felony conviction, and 1/2 point for each prior juvenile
nonvi ol ent fel ony conviction.

(11) If the present conviction is for Burglary 1, count prior
convictions as in subsection (9) of this section; however count two
points for each prior adult Burglary 2 or residential burglary
conviction, and one point for each prior juvenile Burglary 2 or
residential burglary conviction.

(12) If the present conviction is for a felony traffic offense
count two points for each adult or juvenile prior conviction for
Vehi cul ar Hom cide or Vehicular Assault; for each felony offense or
serious traffic offense, count one point for each adult and 1/2 point
for each juvenile prior conviction.

(13) If the present conviction is for a drug offense count three
points for each adult prior felony drug offense conviction and two
points for each juvenile drug offense. Al other adult and juvenile
felonies are scored as in subsection (9) of this section if the current
drug offense is violent, or as in subsection (8) of this sectionif the
current drug offense is nonviolent.
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(14) If the present conviction is for WIllful Failure to Return
from Furlough, RCW 72.66.060, WIIful Failure to Return from Wrk
Rel ease, RCW 72.65.070, or Escape from Community Custody, RCW
72.09. 310, count only prior escape convictions in the offender score.
Count adult prior escape convictions as one point and juvenile prior
escape convictions as 1/2 point.

(15) If the present conviction is for Escape 1, RCWO9A 76.110, or
Escape 2, RCWO9A. 76. 120, count adult prior convictions as one point and
juvenile prior convictions as 1/2 point.

(16) If the present conviction is for Burglary 2 or residentia
burglary, count priors as in subsection (8) of this section; however,
count two points for each adult and juvenile prior Burglary 1
conviction, two points for each adult prior Burglary 2 or residenti al
burgl ary conviction, and one point for each juvenile prior Burglary 2
or residential burglary conviction.

(17) If the present conviction is for a sex offense, count priors
as i n subsections (8) through (16) of this section; however count three
points for each adult and juvenile prior sex offense conviction.

(18) If the present conviction is for an offense conmmtted while
t he of fender was under community placenent or juvenile parol e pursuant
to RCW 13. 40. 215, add one point.

Sec. 4. RCW9.94A 390 and 1996 ¢ 248 s 2 and 1996 c 121 s 1 are
each reenacted and anended to read as foll ows:

| f the sentencing court finds that an exceptional sentence outside
the standard range should be inposed in accordance wth RCW
9. 94A. 120(2), the sentence is subject toreviewonly as provided for in
RCW 9. 94A. 210( 4).

The following are illustrative factors which the court may consi der
in the exercise of its discretion to inpose an exceptional sentence.
The followng are illustrative only and are not intended to be

excl usi ve reasons for exceptional sentences.

(1) Mtigating G rcunstances

(a) To a significant degree, the victimwas an initiator, wlling
participant, aggressor, or provoker of the incident.

(b) Before detection, the defendant conpensated, or nmade a good
faith effort to conpensate, the victimof the crimnal conduct for any
damage or injury sustained.
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(c) The defendant commtted the crinme under duress, coercion,
threat, or conmpulsion insufficient to constitute a conpl ete defense but
whi ch significantly affected his or her conduct.

(d) The defendant, with no apparent predisposition to do so, was
i nduced by others to participate in the crine.

(e) The defendant’s capacity to appreciate the wongful ness of his
or her conduct or to conformhis or her conduct to the requirenments of
the aw, was significantly inpaired (voluntary use of drugs or al cohol
i s excluded).

(f) The of fense was principally acconplished by anot her person and
t he defendant manifested extreme caution or sincere concern for the
safety or well-being of the victim

(g) The operation of the nultiple offense policy of RCW9.94A 400
results in a presunptive sentence that is clearly excessive in |ight of
t he purpose of this chapter, as expressed in RCW 9. 94A 010.

(h) The defendant or the defendant’s children suffered a conti nuing
pattern of physical or sexual abuse by the victimof the offense and
the offense is a response to that abuse.

(2) Aggravating G rcunstances

(a) The defendant’s conduct during the conm ssion of the current
of fense mani fested deliberate cruelty to the victim

(b) The defendant knew or shoul d have known that the victimof the
current offense was particularly vul nerabl e or incapable of resistance
due to extrene youth, advanced age, disability, or ill health.

(c) The current offense was a violent offense, and the defendant
knew that the victimof the current offense was pregnant.

(d) The current offense was a major econom c of fense or series of
of fenses, so identified by a consideration of any of the follow ng
factors:

(1) The current offense involved nmultiple victins or multiple
incidents per victim

(1i) The current offense invol ved attenpted or actual nonetary | oss
substantially greater than typical for the offense;

(ii1) The current offense involved a high degree of sophistication
or planning or occurred over a lengthy period of tinme; or

(1v) The defendant used his or her position of trust, confidence,
or fiduciary responsibility tofacilitate the comm ssion of the current
of f ense.
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(e) The current offense was a mmjor violation of the Uniform
Controll ed Substances Act, chapter 69.50 RCW (VUCSA), related to
trafficking in controlled substances, which was nore onerous than the
typical offense of its statutory definition: The presence of ANY of
the followng may identify a current offense as a maj or VUCSA:

(1) The <current offense involved at |east three separate
transactions in which controll ed substances were sold, transferred, or
possessed with intent to do so;

(1i) The current offense involved an attenpted or actual sale or
transfer of controlled substances in quantities substantially |arger
than for personal use;

(ti1) The current offense involved the manufacture of controlled
subst ances for use by other parties;

(1v) The circunstances of the current offense reveal the offender
to have occupied a high position in the drug distribution hierarchy;

(v) The current offense invol ved a hi gh degree of sophistication or
pl anni ng or occurred over a lengthy period of tine or involved a broad
geogr aphi c area of di sbursenent; or

(vi) The offender used his or her position or status to facilitate
the comm ssion of the current offense, including positions of trust,
confidence or fiduciary responsibility (e.g., pharmacist, physician, or
ot her nedi cal professional).

(f) The current offense included a finding of sexual notivation
pursuant to RCW 9. 94A.127.

(g) The offense was part of an ongoing pattern of sexual abuse of
the sane victi munder the age of eighteen years manifested by nmultiple
i ncidents over a prolonged period of tinmne.

(h) The current offense involved donestic violence, as defined in
RCW 10. 99. 020 and one or nore of the follow ng was present:

(i) The offense was part of an ongoing pattern of psychol ogi cal
physical, or sexual abuse of the victim manifested by nmultiple
i nci dents over a prolonged period of tineg;

(11) The offense occurred within sight or sound of the victinms or
the offender’s mnor children under the age of eighteen years; or

(ti1) The offender’s conduct during the conm ssion of the current
of fense mani fested deliberate cruelty or intimdation of the victim

(1) The operation of the nmultiple offense policy of RCW9.94A 400
results in a presunptive sentence that is clearly too lenient in |ight
of the purpose of this chapter, as expressed in RCW 9. 94A 010.
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(Jj) The defendant’s prior unscored m sdeneanor or prior unscored
foreign crimnal history results in a presunptive sentence that is
clearly too lenient in light of the purpose of this chapter as
expressed in RCW 9. 94A 010.

(k) The presunptive sentence is clearly too lenient in light of the
pur poses of this chapter as expressed in RCW9. 94A. 010 considering the
def endant’ s prior unscor ed juvenile m sdeneanor or f el ony
adj udi cati ons.

NEW SECTION. Sec. 5. A new section is added to chapter 9A 44 RCW
to read as foll ows:

(1) Apersonis guilty of rape of a child in the fourth degree when
t he person has sexual intercourse with another who is at | east sixteen
years old but less than eighteen years old and not married to the
perpetrator and the perpetrator is at |least ten years older than the
victim

(2) Rape of a child in the fourth degree is a gross m sdeneanor.

NEW SECTION. Sec. 6. A new section is added to chapter 9A 44 RCW
to read as foll ows:

(1) A person is guilty of child nolestation in the fourth degree
when t he person has, or know ngly causes anot her person under the age
of eighteen to have, sexual contact with another who is at |[east
si xteen years old but |ess than eighteen years old and not married to
the perpetrator and the perpetrator is at |least ten years ol der than
the victim

(2) Child nolestation in the fourth degree is a gross m sdeneanor.

NEW SECTION. Sec. 7. A new section is added to chapter 9A 44 RCW
to read as foll ows:

In a prosecution under section 5 or 6 of this act, it is an
affirmati ve defense that the def endant nust prove by a preponderance of
the evidence, that the defendant did not know that the mnor was
si xteen or seventeen years of age.

Sec. 8. RCW13.04.030 and 1995 ¢ 312 s 39 and 1995 ¢ 311 s 15 are
each reenacted and anended to read as fol |l ows:

p. 19 SB 5172



©O© 00 N O Ol WDN P

W W W W W W WwWwWWwWwWMNDNDNDNDNMDNDNMNDNDNMNMNMNDNNMNMNMNMNMNNNREPRPRPPRPPRPPRPPERPPRPRPRPREPPR
© 00 N O Ol WNPEFEP O O W NO UG P WONPEFEP O O WWNO O M wWwDNPEF, O

(1) Except as provided in subsection (2) of this section, the
juvenile courts in the several counties of this state((s)) shall have
exclusive original jurisdiction over all proceedi ngs:

(a) Under the interstate conpact on placenent of children as
provided in chapter 26.34 RCW

(b) Relating to children alleged or found to be dependent as
provided in chapter 26.44 RCWand in RCW 13. 34. 030 t hrough 13. 34. 170;

(c) Relating to the termnation of a parent and child rel ationship
as provided in RCW13. 34. 180 through 13. 34. 210;

(d) To approve or di sapprove out-of-honme placenent as provided in
RCW 13. 32A. 170;

(e) Relating to juveniles alleged or found to have conmmtted
of fenses, traffic infractions, civil infractions, or violations as
provi ded in RCW 13. 40. 020 t hrough 13.40. 230, unl ess:

(1) The juvenile court transfers jurisdiction of a particular
juvenile to adult crimnal court pursuant to RCW 13.40.110; or

(i1) The statute of limtations applicable to adult prosecution for
the offense, traffic infraction, civil infraction, or violation has
expired; or

(ti1) The alleged offense or infraction is a traffic, fish,
boati ng, or gane offense or traffic or civil infraction commtted by a
juvenil e sixteen years of age or older and would, if commtted by an
adult, be tried or heard in a court of limted jurisdiction, in which
instance the appropriate court of limted jurisdiction shall have
jurisdiction over the all eged offense or infraction: PROVIDED, That if
such an alleged offense or infraction and an alleged offense or
infraction subject to juvenile court jurisdiction arise out of the sane
event or incident, the juvenile court may have jurisdiction of both
matters: PROVI DED FURTHER, That the jurisdiction under this subsection
does not constitute "transfer" or a "decline" for purposes of RCW
13.40.110(1) or (e)(i) of this subsection: PROVI DED FURTHER, That
courts of limted jurisdiction which confine juveniles for an all eged
offense or infraction may place juveniles in juvenile detention
facilities under an agreenment with the officials responsible for the
adm nistration of the juvenile detention facility in RCW13.04. 035 and
13. 20. 060; or

(tv) The alleged offense is a traffic or civil infraction, a
violation of conpulsory school attendance provisions under chapter
28A. 225 RCW or a m sdeneanor, and a court of limted jurisdiction has
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assuned concurrent jurisdiction over those offenses as provided in
section 9 of this act; or

(v) The juvenile is sixteen or seventeen years old and the all eged
offense is: (A) A serious violent offense as defined in RCW9. 94A. 030
commtted on or after June 13, 1994; or (B) a violent offense as
defined in RCW9.94A. 030 conmtted on or after June 13, 1994, and the
juvenile has a crimnal history consisting of: (I) One or nore prior
serious violent offenses; (Il) two or nore prior violent offenses; or
(1'11) three or nore of any conbination of the follow ng of fenses: Any
class A felony, any class B felony, vehicular assault, or mansl aughter
in the second degree, all of which nmust have been commtted after the
juvenile’ s thirteenth birthday and prosecuted separately. In such a

case the adult <crimnal court shall have exclusive origina
jurisdiction.

If the juvenile challenges the state’'s determnation of the
juvenile’s crimnal history, the state may establish the offender’s

crimnal history by a preponderance of the evidence. |If the crimnal
hi story consists of adjudications entered upon a plea of guilty, the
state shall not bear a burden of establishing the know ng and

vol unt ari ness of the plea;

(f) Under the interstate conpact on juveniles as provided in
chapter 13.24 RCW

(g) Relating to termnation of a diversion agreenent under RCW
13.40.080, including a proceeding in which the divertee has attai ned
ei ght een years of age;

(h) Relating to court validation of a voluntary consent to an out-
of -honme placenent under chapter 13.34 RCW by the parent or Indian
custodi an of an Indian child, except if the parent or Indian custodi an
and child are residents of or domciled within the boundaries of a
federally recogni zed I ndi an reservati on over which the tri be exercises
excl usive jurisdiction; and

(1) Relating to petitions to conpel disclosure of information filed
by the departnment of social and health services pursuant to RCW
74.13. 042.

(2) The famly court shall have concurrent original jurisdiction
with the juvenile court over all proceedi ngs under this section if the
superior court judges of a county authorize concurrent jurisdiction as
provi ded in RCW 26. 12. 010.
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(3) Ajuvenile subject to adult superior court jurisdiction under
subsection (1)(e)(i) through ((w))) (vii) of this section, who is
det ai ned pending trial, may be detained in a county detention facility
as defined in RCW 13. 40. 020 pendi ng sentencing or a dism ssal.

(4) A parent, gquardian, or custodian who has custody of any
juvenile under juvenile court jurisdiction is subject to the
jurisdiction of the juvenile court for purposes of enforcing required
attendance at juvenile court hearings if the parent, guardian, or
custodian is served with a sumons.

NEW SECTION. Sec. 9. A new section is added to chapter 13.04 RCW
to read as foll ows:

(1) Any county with a popul ation of at |east two hundred thousand
but less than two hundred twenty thousand that has a city with a
popul ation of at least fifty-nine thousand may authorize a pil ot
project to allow courts of limted jurisdiction within the county to
exercise concurrent jurisdiction with the juvenile court under certain
circunstances. District and municipal courts of Iimted jurisdiction
at the local option of the county or any city or town |ocated wthin
the county may exercise concurrent original jurisdiction wth the
juvenile court over traffic or civil infractions, violations of
conpul sory school attendance provisions under chapter 28A. 225 RCW and
m sdeneanors when those offenses are allegedly conmtted by juveniles
and:

(a)(i) The offense, which if conmmtted by an adult, is punishable
by sanctions that do not include incarceration; or

(1i) The offender’s standard range disposition does not include
nmore than ten days in confinenent as defined in RCW 13. 40. 020;

(b) The court of limted jurisdiction has a conputer systemthat is
linked to the state-wide crimnal history information data systemused
by juvenile courts to track and record juvenile offenders’ crimna
hi story;

(c) The county legislative authority of the county has authorized
creation of <concurrent jurisdiction between the court of l|imted
jurisdiction and the juvenile court; and

(d) The court of Ilimted jurisdiction has an agreenent wth
officials responsible for adm nistering the county juvenile detention
facility pursuant to RCW 13.04.035 and 13.20.060 that the court may
order juveniles into the detention facility for an offense in cases in
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whi ch the court finds that a disposition w thout confinenent woul d be
a mani fest injustice.

(2) The juvenile court shall retain jurisdiction over the offense
if the juvenile is charged w th another offense arising out of the sane
incident and the juvenile court has jurisdiction over the other
of f ense.

(3) Jurisdiction under this section does not constitute a decline
or transfer of juvenile court jurisdiction under RCW 13. 40. 110.

(4) The procedural and disposition provisions of chapter 13.40 RCW
shall apply to offenses prosecuted under this section.

(5) Al diversions and adjudications entered by a court of limted
jurisdiction shall be included in an offender’s crimnal history as
provided in chapter 13.40 RCW

(6) The provisions of this section shall be inplenented as a pil ot
project in the county.

Sec. 10. RCW 13.40.010 and 1992 ¢ 205 s 101 are each anended to
read as foll ows:

(1) This chapter shall be known and cited as the Juvenile Justice
Act of 1977.

(2) It is the intent of the legislature that a system capabl e of
having primary responsibility for, being accountable for, and
responding to the needs of youthful offenders, as defined by this
chapter, be established. It is the further intent of the |egislature
that youth, in turn, be held accountable for their offenses and that
((boeth)) communities, famlies, and the juvenile courts carry out their
functions consistent with this intent. To effectuate these policies,
the l egi sl ature declares the follow ng to be equal ly i nportant purposes
of this chapter:

(a) Protect the citizenry fromcrimnal behavior;

(b) Provide for determning whether accused juveniles have
commtted offenses as defined by this chapter;

(c) Make the juvenil e of fender accountable for his or her crimnal
behavi or;

(d) Provide for punishnment commensurate with the age, crine, and
crimnal history of the juvenile offender;

(e) Provide due process for juveniles alleged to have commtted an
of f ense;
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(f) Pronote equitable treatnment of juveniles and their famlies

wi thout regard to race, ethnicity, gender, creed, or religion;

(g) Provide necessary treatnent, supervision, and custody for
juveni |l e of fenders;

(((¢y)) (h) Provide for the handling of juvenile offenders by
communi ti es whenever consistent with public safety;

((h)y)) (i) Provide for restitution to victins of crineg;

((6)) () Develop effective standards and goals for the
operation, funding, and evaluation of all conponents of the juvenile
justice system and related services at the state and |ocal |evels;

((and

4))) (k) Provide for a clear policy to determ ne what types of
of fenders shall receive punishnent, treatnent, or both, and to
determne the jurisdictional limtations of the courts, institutions,

and community services; and
(1) Encourage the parents, guardian, or custodian of the juvenile

to actively participate in the juvenile justice process.

Sec. 11. RCW 13.40.020 and 1995 c 395 s 2 and 1995 ¢ 134 s 1 are
each reenacted and anmended to read as foll ows:

For the purposes of this chapter:

(1) "Serious offender"” neans a person fifteen years of age or ol der
who has commtted an offense which if commtted by an adult woul d be:

(a) Aclass Afelony, or an attenpt to commt a class A felony;

(b) Mansl aughter in the first degree; or

(c) Assault in the second degree, extortion in the first degree,
child nolestation in the second degree, kidnapping in the second
degree, robbery in the second degree, residential burglary, or burglary
in the second degree, where such offenses include the infliction of
bodi | y har mupon anot her or where during the conm ssion of or i nmedi ate
w t hdrawal fromsuch an offense the perpetrator is armed wth a deadly
weapon;

(2) "Community service" neans conpulsory service, Wwthout
conpensation, performed for the benefit of the community by the
of fender as punishnment for conmtting an offense. Community service
may be perforned through public or private organi zations or through
wor k crews;

(3) "Community supervision"” neans an order of disposition by the
court of an adjudicated youth not commtted to the departnent or an
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order granting a deferred adjudication pursuant to RCW 13.40.125. A
communi ty supervision order for a single offense may be for a period of
up to two years for a sex offense as defined by RCW9. 94A 030 and up to
one year for other offenses. As a mandatory condition of any term of
community supervision, the court shall order the juvenile to refrain
fromconmtting new offenses. As a mandatory condition of comunity
supervision, the court shall order the juvenile to conply with the
mandat ory school attendance provisions of chapter 28A 225 RCWand to
inform the school of the existence of this requirenment. Communi ty
supervision is an individualized program conprised of one or nore of
the foll ow ng:

(a) Communi ty-based sancti ons;

(b) Community-based rehabilitation

(c) Monitoring and reporting requirenents;

(d) Posting of a probation bond ((+rpesed—pursuant—to—RCW
13-406-0357)) as provided in RCW 13. 40. 054;

(4) Community-based sanctions may include one or nore of the
fol | ow ng:

(a) Afine, not to exceed one hundred doll ars;

(b) Community service not to exceed one hundred fifty hours of
servi ce;

(5) "Comunity-based rehabilitation”™ neans one or nore of the
follow ng: Attendance of information classes; counseling, outpatient
subst ance abuse treat nent prograns, outpatient nental health prograns,
anger managenment cl asses, education or outpatient treatnent progranms to
prevent animal cruelty, or other services; or attendance at school or
ot her educational prograns appropriate for the juvenile as determ ned
by the school district. Placenent in community-based rehabilitation
progranms i s subject to avail able funds;

(6) "Monitoring and reporting requirenents"” nmeans one or nore of
the followng: Curfews; requirenents to remain at hone, school, work,
or court-ordered treatnent prograns during specified hours;
restrictions from |eaving or entering specified geographical areas;
requirenents to report to the probation officer as directed and to
remai n under the probation officer’s supervision; and other conditions
or limtations as the court my require which my not include
confi nement;

(7) "Confinenent" nmeans physical custody by the departnent of
social and health services in a facility operated by or pursuant to a
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contract with the state, or physical custody in a detention facility
operated by or pursuant to a contract with any county. The county may
operate or contract wth vendors to operate county detention
facilities. The departnment nmay operate or contract to operate
detention facilities for juveniles conmtted to the departnent.
Pretrial confinenment or confinenent of l|ess than thirty-one days
i nposed as part of a disposition or nodification order may be served
consecutively or intermttently, in the discretion of the court;

(8) "Court", when used without further qualification, neans the
juvenile court judge(s) or conmm ssioner(s);

(9) "Crimnal history"” includes all crimnal conpl ai nts agai nst the
respondent for which, prior to the comm ssion of a current offense:

(a) The allegations were found correct by a court. |[If a respondent
is convicted of two or nore charges arising out of the sanme course of
conduct, only the highest charge from anong these shall count as an
of fense for the purposes of this chapter; or

(b) The crimnal conplaint was di verted by a prosecutor pursuant to
t he provisions of this chapter on agreenent of the respondent and after
an advisenent to the respondent that the crimnal conplaint would be
considered as part of the respondent’s crimnal history. A
successfully conpl eted deferred adjudication shall not be considered
part of the respondent’s crimnal history;

(10) "Departnent"” mneans the departnent of social and health
servi ces;

(11) "Detention facility" means a county facility, paid for by the
county, for the physical confinenent of a juvenile alleged to have
coonmitted an offense or an adjudicated offender subject to a
di sposition or nodification order. "Detention facility" includes
county group hones, inpatient substance abuse prograns, juvenile basic
trai ning canps, and el ectronic nonitoring;

(12) "Diversion unit" neans any probation counsel or who enters into
a diversion agreenent wth an all eged youthful offender, or any other
person, comrunity accountability board, or other entity except a |aw
enforcement official or entity, wth whom the juvenile court
adm ni strator has contracted to arrange and supervi se such agreenents
pursuant to RCW 13.40.080, or any person, community accountability
board, or other entity specially funded by the | egislature to arrange
and supervi se di version agreenents in accordance with the requirenents
of this chapter. For purposes of this subsection, "comrunity
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accountability board" neans a board conprised of nenbers of the | oca
community in which the juvenile offender resides. The superior court
shal | appoint the nmenbers. The boards shall consist of at |east three
and not nore than seven nenbers. |f possible, the board shoul d i ncl ude
a variety of representatives from the community, such as a |aw
enforcenment officer, teacher or school admnistrator, high school
student, parent, and busi ness owner, and should represent the cul tural
diversity of the local conmmunity;

(13) "Institution" nmeans a juvenile facility established pursuant
to chapters 72.05 and 72. 16 through 72.20 RCW

(14) "Juvenile,” "youth," and "child" mean any individual who is
under the chronol ogi cal age of eighteen years and who has not been
previously transferred to adult court pursuant to RCW13.40.110 or who
is otherwise under adult crimnal court jurisdiction pursuant to RCW

13. 04. 030;

(15) "Juvenile offender” neans any juvenile who has been found by
the juvenile court to have commtted an offense, including a person
ei ghteen years of age or ol der over whomjurisdiction has been extended
under RCW 13. 40. 300;

(16) "Manifest injustice"” nmeans a disposition that woul d ((etther))
i npose an excessive penalty on the juvenile ((er)), would inpose a
serious((5)) and clear danger to society in light of the purposes of
this chapter, or would fail to support the juvenile's need for sex
of f ender treatnent;

(17) "M ddl e of fender" neans a person who has conm tted an of fense
and who is neither a mnor or first offender nor a serious offender;

(18) "Mnor or first offender” neans a person whose current
offense(s) and crimnal history fall entirely within one of the
foll ow ng categori es:

(a) Four m sdeneanors;

(b) Two m sdeneanors and one gross m sdeneanor

(c) One m sdeneanor and two gross m sdeneanors; and

(d) Three gross m sdeneanors.

For purposes of this definition, current violations shall be
counted as m sdeneanors;

(19) "Ofense" neans an act designated a violation or a crine if
commtted by an adult under the law of this state, under any ordi nance
of any city or county of this state, under any federal |aw, or under
the I aw of another state if the act occurred in that state;

p. 27 SB 5172



© 00 N O Ol WDN P

W W W W W W WwWwWWwWwWwWMNDNDNDNDNMDMNDNDNDNDNMNNMDNNMNMNNMNMNNNREPRPRPPRPPRPEPRPPERPPRPRPRERPR
© 00 N O Ol WNPEFEP O O 0w NO UG WODNPEFEP O O W NO O DN - O

(20) "Respondent” neans a juvenile who is all eged or proven to have
commtted an of fense;

(21) "Restitution" means financial reinbursenment by the of fender to
the victim and shall be limted to easily ascertai nabl e danages for
injury to or loss of property, actual expenses incurred for nedica
treatnent for physical injury to persons, |ost wages resulting from
physical injury, and costs of the victinms counseling reasonably
related to the offense if the offense is a sex offense. Restitution
shall not include reinbursenent for damages for nental anguish, pain
and suffering, or other intangible |osses. Not hing in this chapter
shall limt or replace civil renedies or defenses available to the
victimor offender;

(22) "Secretary" neans the secretary of the departnent of social
and health services. "Assistant secretary" neans the assistant
secretary for juvenile rehabilitation for the departnent;

(23) "Services" nean services which provide alternatives to
i ncarceration for those juvenil es who have pl eaded or been adj udi cat ed
guilty of an offense or have signed a diversion agreenment pursuant to
this chapter

(24) "Sex of fense" means an of fense defined as a sex of fense i n RCW
9. 94A. 030;

(25) "Sexual notivation" neans that one of the purposes for which
t he respondent commtted the of fense was for the purpose of his or her
sexual gratification

(26) "Foster care" neans tenporary physical care in a foster famly
home or group care facility as defined in RCW74. 15. 020 and | i censed by
the departnent, or other legally authorized care;

(27) "Violation" neans an act or om ssion, which if commtted by an
adul t, nmust be proven beyond a reasonabl e doubt, and is puni shabl e by
sanctions which do not include incarceration;

(28) "Violent offense" neans a violent offense as defined in RCW
9. 94A. 030;

(29) "Probation bond" neans a bond, posted with sufficient security
by a surety justified and approved by the court, to secure the
of fender’ s appearance at required court proceedi ngs and conpliance with
court-ordered conmunity supervision or conditions of release ordered
pursuant to RCW 13.40.040 or 13.40.050. It also means a deposit of
cash or posting of other collateral in |ieu of a bond if approved by
t he court;
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(30) "Surety" nmeans an entity |licensed under state insurance | aws
or by the state departnent of licensing, to wite corporate, property,
or probation bonds within the state, and justified and approved by the
superior court of the county having jurisdiction of the case.

Sec. 12. RCW13.40.045 and 1994 sp.s. ¢ 7 s 518 are each anended
to read as foll ows:

The secretary, assistant secretary, or the secretary’s designee
shal |l issue arrest warrants for juveniles who escape from depart nent
residential custody or abscond from parole supervision or fail to neet
conditions of parole. These arrest warrants shall authorize any |aw
enforcenent, probation and parole, or peace officer of this state, or
any other state where the juvenile is located, to arrest the juvenile
and to place the juvenile in physical custody pending the juvenile's
return to confinenent in a state juvenile rehabilitation facility.

Sec. 13. RCW13.40. 050 and 1995 ¢ 395 s 5 are each anended to read
as follows:

(1) Wien a juvenile taken into custody is held in detention:

(a) An information, a community supervision nodification or
term nation of diversion petition, or a parole nodification petition
shall be filed within seventy-two hours, Saturdays, Sundays, and
hol i days excluded, or the juvenile shall be rel eased; and

(b) A detention hearing, a community supervision nodification or
term nation of diversion petition, or a parole nodification petition
shall be held within seventy-two hours, Saturdays, Sundays, and
hol i days excl uded, fromthe time of filing the information or petition,
to determne whether continued detention is necessary under RCW
13. 40. 040.

(2) Notice of the detention hearing, stating the tine, place, and
purpose of the hearing, ((anrd)) stating the right to counsel, and
requiring attendance, shall be given to the parent, guardian, or
custodian if such person can be found and shall also be given to the
juvenile if over twelve years of age.

(3) At the comencenent of the detention hearing, the court shal
advise the parties of their rights under this chapter and shall appoi nt
counsel as specified in this chapter.

(4) The court shall, based upon the allegations in the information,
determ ne whether the case is properly before it or whether the case
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shoul d be treated as a diversion case under RCW13.40.080. |If the case
is not properly before the court the juvenile shall be ordered
rel eased.

(5) Notwithstanding a determnation that the case is properly
before the court and that probable cause exists, a juvenile shall at
the detention hearing be ordered released on the juvenile' s personal
recogni zance pending further hearing unless the court finds detention
i's necessary under RCW 13. 40. 040 ((as—newor—hereafter—anended)).

(6) If detention is not necessary under RCW13. 40. 040, ((as—+new-o+
hereafter—anended;-)) the court shall inpose the nost appropriate of the
foll owi ng conditions or, if necessary, any conbi nation of the foll ow ng
condi tions:

(a) Place the juvenile in the custody of a designated person
agreeing to supervise such juvenil e;

(b) Place restrictions on the travel of the juvenile during the
period of rel ease;

(c) Require the juvenile to report regularly to and remai n under
t he supervision of the juvenile court;

(d) Inpose any condition other than detention deenmed reasonably
necessary to assure appearance as required;

(e) Require that the juvenile return to detention during specified
hours; or

(f) Require the juvenile to post a probation bond set by the court
under terns and conditions as provided in RCW 13. 40. 040(4).

(7) 1f the parent, guardian, or custodian of the juvenile in
detention is available, the court shall consult with themprior to a
determ nation to further detain or release the juvenile or treat the
case as a diversion case under RCW 13. 40. 080.

(8) If the parent, guardian, or custodian notified as provided in
this section fails without reasonable cause to appear, that person may
be proceeded against as for contenpt of court for failing to appear.

Sec. 14. RCW13.40.060 and 1989 ¢ 71 s 1 are each anended to read
as follows:

(1) Al actions under this chapter shall be commenced and tried in
the county where any elenent of the offense was commtted except as
ot herwi se specially provided by statute. |In cases in which diversion
is provided by statute, venue is in the county in which the juvenile
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resides or in the county in which any elenent of the offense was
comm tted.

(2) For juveniles whose standard range disposition would include
confinenent in excess of thirty days, the case and copies of all |egal

and soci al docunents pertaining thereto may in the discretion of the
court be transferred to the county where the juvenile resides for a
di sposition hearing. All costs and arrangenents for care and
transportation of the juvenile in custody shall be the responsibility
of the receiving county as of the date of the transfer of the juvenile
to such county, unless the counties otherw se agree.

(3) The case and copies of all Ilegal and social docunents
pertaining thereto may in the discretion of the court be transferred to
the county in which the juvenile resides for supervision and
enforcenment of the disposition order. The court of the receiving
county has jurisdiction to nodify and enforce the disposition order.

(4) The court upon notion of any party or upon its own notion nay,
at any tinme, transfer a proceeding to another juvenile court when there
is reason to believe that an inpartial proceedi ng cannot be held in the
county in which the proceedi ng was begun.

Sec. 15. RCW13.40.080 and 1996 ¢ 124 s 1 are each anended to read
as follows:

(1) A diversion agreenent shall be a contract between a juvenile
accused of an offense and a diversionary unit whereby the juvenile
agrees to fulfill certain conditions in lieu of prosecution. Such
agreenents nmay be entered into only after the prosecutor, or probation
counsel or pursuant to this chapter, has determ ned that probabl e cause
exists to believe that a crinme has been conmmtted and that the juvenile
commtted it. Such agreenents shall be entered into as expeditiously
as possi bl e.

(2) A diversion agreenent shall be limted to one or nore of the
fol | ow ng:

(a) Community service not to exceed one hundred fifty hours, not to
be perfornmed during school hours if the juvenile is attendi ng school;

(b) Restitution Iimted to the anount of actual loss incurred by
the victim The diversion contract nust specify the full anount of
restitution due even if the juvenile does not have the neans or

potential to pay the full anpunt;
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(c) Attendance at ((up—to—ten-hours—of)) counseling and/or ((up—te
twenty—hours—of)) educational or informational sessions at a community

agency for a specified period of tinme as determ ned by the diversion
unit. The educational or informational sessions may include sessions
relating to respect for self, others, and authority; victimawareness;
accountability; sel f-worth; responsi bility; work ethics; good
citizenship; and life skills. For purposes of this section, "comunity
agency” may also nean a community-based nonprofit organization, if
approved by the diversion unit. The state shall not be liable for
costs resulting fromthe diversionary unit exercising the option to
permt diversion agreenents to nmandate attendance at ((up—te—tenhours
ef)) counseling and/or ((up—teo—twenty—hoeurs—eof)) educational or
i nformati onal sessions;

(d) Afine, not to exceed one hundred dollars. |In determ ning the
amount of the fine, the diversion unit shall consider only the
juvenil e’ s financial resources and whether the juvenile has the neans
to pay the fine. The diversion unit shall not consider the financial
resources of the juvenile' s parents, guardian, or custodian in
determining the fine to be inposed; and

(e) Requirenents to remain during specified hours at hone, school,
or work, and restrictions on | eaving or entering specified geographical
ar eas.

(3) In assessing periods of community service to be perforned and
restitution to be paid by a juvenile who has entered into a diversion
agreenent, the court officer to whom this task is assigned shall
consult with the juvenile's custodi al parent or parents or guardi an and
victinms who have contacted the diversionary unit and, to the extent
possi bl e, involve nmenbers of the community. Such nenbers of the
community shall neet with the juvenile and advise the court officer as
to the terns of the diversion agreement and shall supervise the
juvenile in carrying out its terns.

(4)(a) A diversion agreenent nmay not exceed a period of six nonths
and may include a period extending beyond the eighteenth birthday of
t he divertee.

(b) If additional time is necessary for the juvenile to conplete
restitution to the victim the tinme period limtations of this
subsection may be extended by an additional six nonths.

(c) If the juvenile has not paid the full anpbunt of restitution by
the end of the additional six-nonth period, then the juvenile shall be
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referred to the juvenile court for entry of an order establishing the
anmount of restitution still owed to the victim In this order, the
court shall also determne the terns and conditions of the restitution,
including a paynent plan extending up to ten years if the court
determnes that the juvenile does not have the neans to nake ful

restitution over a shorter period. For the purposes of this subsection
(4)(c), the juvenile shall remain under the court’s jurisdiction for a
maxi mum term of ten years after the juvenile' s eighteenth birthday.
The court may not require the juvenile to pay full or partial
restitution if the juvenile reasonably satisfies the court that he or
she does not have the neans to nake full or partial restitution and
could not reasonably acquire the neans to pay the restitution over a
ten-year period. The county clerk shall make di sbursenents to victins

named in the order. The restitution to victinms nanmed in the order
shall be paid prior to any paynent for other penalties or nonetary
assessnents. A juvenile under obligation to pay restitution my

petition the court for nodification of the restitution order.

(5) The juvenile shall retain the right to be referred to the court
at any time prior to the signing of the diversion agreenent.

(6) Divertees and potential divertees shall be afforded due process
in all contacts with a diversionary unit regardl ess of whether the
juveniles are accepted for diversion or whether the diversion program
is successfully conpleted. Such due process shall include, but not be
limted to, the foll ow ng:

(a) A witten diversion agreenent shall be executed stating al
conditions in clearly understandabl e | anguage;

(b) Violation of the terns of the agreenent shall be the only
grounds for term nation;

(c) No divertee may be term nated froma diversion programw t hout
bei ng given a court hearing, which hearing shall be preceded by:

(1) Witten notice of alleged violations of the conditions of the
di versi on program and

(i1) Disclosure of all evidence to be of fered agai nst the divertee;

(d) The hearing shall be conducted by the juvenile court and shal
i ncl ude:

(1) Opportunity to be heard in person and to present evidence;

(1i) The right to confront and cross-exam ne all adverse w t nesses;

(ti1) Awitten statenment by the court as to the evidence relied on
and the reasons for term nation, should that be the decision; and
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(1v) Denonstration by evidence that the divertee has substantially
violated the ternms of his or her diversion agreenent.

(e) The prosecutor may file an information on the offense for which
the divertee was diverted:

(1) In juvenile court if the divertee is under eighteen years of

age; or
(i) In superior court or the appropriate court of Ilimted
jurisdiction if the divertee is eighteen years of age or ol der.
(7) The diversion unit shall, subject to available funds, be

responsi bl e for providing interpreters when juveniles needinterpreters
to effectively communicate during diversion wunit hearings or
negoti ati ons.

(8) The diversion unit shall be responsible for advising a divertee
of his or her rights as provided in this chapter.

(9) The diversion unit may refer a juvenile to conmmunity-based
counseling or treatnent prograns.

(10) The right to counsel shall inure prior to the initial
interviewfor purposes of advising the juvenile as to whether he or she
desires to participate in the diversion process or to appear in the
juvenile court. The juvenile may be represented by counsel at any
critical stage of the diversion process, including intake interviews
and term nation hearings. The juvenile shall be fully advised at the
i ntake of his or her right to an attorney and of the rel evant services

an attorney can provide. For the purpose of this section, intake
interviews nean all interviews regarding the diversion agreenent
process.

The juvenile shall be advised that a diversion agreenent shall
constitute a part of the juvenile s crimnal history as defined by RCW
13. 40. 020(9) . A signed acknow edgnent of such advisenent shall be
obtained fromthe juvenile, and the docunent shall be maintai ned by the
diversionary unit together with the diversion agreenent, and a copy of
bot h docunents shall be delivered to the prosecutor if requested by the
prosecutor. The supreme court shall promul gate rules setting forth the
content of such advisenent in sinple | anguage.

(11) Wien a juvenile enters into a diversion agreenent, the
juvenile court may receive only the following information for
di spositional purposes:

(a) The fact that a charge or charges were nade;

(b) The fact that a diversion agreenent was entered into;
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(c) The juvenile s obligations under such agreenent;

(d) Whether the alleged of fender performed his or her obligations
under such agreenent; and

(e) The facts of the alleged offense.

(12) A diversionary unit may refuse to enter into a diversion
agreenent with a juvenile. Wen a diversionary unit refuses to enter
a diversion agreenent with a juvenile, it shall imediately refer such
juvenile to the court for action and shall forward to the court the
crimnal conplaint and a detail ed statenment of its reasons for refusing
to enter into a diversion agreenent. The diversionary unit shall also
i medi ately refer the case to the prosecuting attorney for action if
such juvenile violates the terns of the diversion agreenent.

(13) Adiversionary unit may, in instances where it determ nes that
the act or om ssion of an act for which a juvenile has been referred to
it involved no victim or where it determnes that the juvenile
referred to it has no prior crimnal history and is alleged to have
committed an illegal act involving no threat of or instance of actual
physi cal harm and involving not nore than fifty dollars in property
| oss or damage and that there is no | oss outstanding to the person or
firmsuffering such danage or | oss, counsel and rel ease or rel ease such
a juvenile without entering into a diversion agreenent. A diversion
unit’s authority to counsel and release a juvenile wunder this
subsection shall include the authority to refer the juvenile to
communi ty-based counseling or treatnment prograns. Any juvenile
rel eased under this subsection shall be advised that the act or
om ssion of any act for which he or she had been referred shall
constitute a part of the juvenile’ s crimnal history as defined by RCW
13.40. 020(9). A signed acknow edgnent of such advisenent shall be
obtained fromthe juvenile, and the docunent shall be maintai ned by the
unit, and a copy of the docunent shall be delivered to the prosecutor
if requested by the prosecutor. The suprene court shall pronul gate
rules setting forth the content of such advisenent in sinple | anguage.
Ajuvenile determned to be eligible by a diversionary unit for rel ease
as provided in this subsection shall retain the sane right to counse
and right to have his or her case referred to the court for formal
action as any other juvenile referred to the unit.

(14) A diversion unit may supervise the fulfillnment of a diversion
agreenent entered into before the juvenile s eighteenth birthday and
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which includes a period extending beyond the divertee's eighteenth
bi rt hday.

(15) If a fine required by a diversion agreenent cannot reasonably
be pai d due to a change of circunstance, the diversion agreenent may be
nodi fied at the request of the divertee and with the concurrence of the
diversion unit to convert an unpaid fine into community service. The
nmodi fication of the diversion agreenent shall be in witing and si gned
by the divertee and the diversion unit. The nunber of hours of
community service in lieu of a nonetary penalty shall be converted at
the rate of the prevailing state m ni num wage per hour.

(16) Fines inposed under this section shall be collected and paid
into the county general fund in accordance with procedures established
by the juvenile court adm nistrator under RCW13. 04. 040 and may be used
only for juvenile services. In the expenditure of funds for juvenile
services, there shall be a naintenance of effort whereby counties
exhaust existing resources before using anounts collected under this
secti on.

Sec. 16. RCW13.40.110 and 1990 ¢ 3 s 303 are each anended to read
as follows:

(1) The prosecutor, respondent, or the court onits own notion nay,
before a hearing on the information on its nerits, file a notion
requesting the court to transfer the respondent for adult crimna
prosecution and the matter shall be set for a hearing on the question
of declining jurisdiction. Unless waived by the court, the parties,
and their counsel, a decline hearing shall be held where:

(a) The respondent is fifteen, sixteen, or seventeen years of age
and the information alleges a class A felony or an attenpt,
solicitation, or conspiracy to commt a class A felony; ((er))

(b) The respondent is seventeen years of age and the information
all eges assault in the second degree, extortion in the first degree,
i ndecent liberties, child nolestation in the second degree, ki dnapping
in the second degree, or robbery in the second degree; or

(c) The information alleges an escape by the respondent and the
respondent is serving a mninmumjuvenile sentence to age twenty-one.

(2) The court after a decline hearing may order the case
transferred for adult crimnal prosecution upon a finding that the
declination would be in the best interest of the juvenile or the
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publi c. The court shall consider the relevant reports, facts,
opi ni ons, and argunents presented by the parties and their counsel.

(3) Wien the respondent is transferred for crimnal prosecution or
retained for prosecution in juvenile court, the court shall set forth
inwiting its finding which shall be supported by relevant facts and
opi ni ons produced at the hearing.

Sec. 17. RCW13.40.120 and 1981 ¢ 299 s 9 are each anended to read
as follows:

Al'l hearings may be conducted at any tine or place wthin the
limts of the judicial district, and such cases nmay not be heard in
conjunction with other business of any other division of the superior
court. The court, if possible, shall hold hearings during nonstandard
hours and take such other actions as are necessary to facilitate
parental participation.

Sec. 18. RCW13.40.125 and 1995 ¢ 395 s 6 are each anended to read
as follows:

(1) Upon notion at |east fourteen days before commencenent of
trial, the juvenile court has the power, after consulting the
juvenil e’ s custodial parent or parents or guardian and with t he consent
of the juvenile, to continue the case for ((adjudiecat+on)) disposition
for a period not to exceed one year from the date ((the—+otion—is
granted)) of entry of a plea of gquilty or a finding of guilt follow ng
a hearing under subsection (5) of this section. The court may conti nue
the case for an additional one-year period for good cause.

(2) Any juvenile granted a deferral of ((adfudieation)) disposition
under this section shall be placed under community supervision. The
court may inpose any conditions of supervision that it deens
appropriate including posting a probation bond. Payment  of
restitution, as provided in RCW13. 40.190 shall al so be a condition of
communi ty supervision under this section

(3) Upon full conpliance with conditions of supervision, the
respondent’ s adjudication shall be vacated and the court shall dismss
the case with prejudice.

(4) If the juvenile fails to conply with the terns of supervision,
the court shall enter an order of ((adiudiecation—and—proceed—to))
di sposition. The juvenile s |lack of conpliance shall be determ ned by
the judge upon witten notion by the prosecutor or the juvenile’'s
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juvenile court community supervision counselor. A parent who signed
for a probation bond or deposited cash may notify the counselor if the
juvenile fails to conply with the bond or conditions of supervision.
The counsel or shall notify the court and surety. A surety shall notify
the court of the juvenile's failure to conply with the probation bond.
The state shall bear the burden to prove by a preponderance of the
evidence that the juvenile has failed to conmply wth the terns of
community supervision

(5 If the juvenile agrees to a deferral of ((adjudieation))
di sposition, the juvenile shall waive all rights:

(a) To a speedy trial and disposition;

(b) To call and confront w tnesses; and

(c) To a hearing on the record. The adjudicatory hearing shall be
limted to a reading of the court’s record.

(6) A juvenile is not eligible for a deferred ((adjudieation))
di sposition if:

(a) The juvenile’ s current offense is a sex or violent offense;

(b) The juvenile’'s crimnal history includes any felony;

(c) The juvenile has a prior deferred ((adjudiecat+on)) disposition;

or
(d) The juvenile has had nore than two di versions.

Sec. 19. RCW 13. 40. 130 and 1981 c 299 s 10 are each anmended to
read as foll ows:

(1) The respondent shall be advised of the allegations in the
information and shall be required to plead guilty or not guilty to the
al l egation(s). The state or the respondent may nake prelimnary
notions up to the tinme of the plea.

(2) If the respondent pleads guilty, the court may proceed with
di sposition or may continue the case for a dispositional hearing. |If
t he respondent denies guilt, an adjudicatory hearing date shall be set.
The court shall notify the parent, guardian, or custodian who has
custody of any juvenile described in the charging docunent of the date,
tine, and place of the dispositional or adjudicatory hearing, and
requi re attendance.

(3) At the adjudicatory hearing it shall be the burden of the
prosecution to prove the allegations of the information beyond a
reasonabl e doubt.
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(4) The court shall record its findings of fact and shall enter its
deci sion upon the record. Such findings shall set forth the evidence
relied upon by the court in reaching its deci sion.

(5 |If the respondent is found not guilty he or she shall be
rel eased from detention

(6) If the respondent is found guilty the court may inmediately
proceed to disposition or may continue the case for a dispositiona
hearing. Notice of the tine and place of the continued hearing may be
given in open court. If notice is not given in open court to a party,
the party and the parent, guardian, or custodi an who has custody of the
juvenile shall be notified by mail of the time and place of the
conti nued heari ng.

(7) The court follow ng an adjudi catory hearing may request that a
predi sposition study be prepared to aid the court in its evaluation of
the matters relevant to disposition of the case.

(8) The disposition hearing shall be held within fourteen days
after the adjudicatory hearing or plea of guilty unless good cause is
shown for further delay, or within twenty-one days if the juvenile is
not held in a detention facility, unless good cause is shown for
further del ay.

(9) I'n sentencing an offender, the court shall use the disposition
standards in effect on the date of the offense.

(10) If the parent, guardian, or custodian notified as provided in
this section fails without reasonable cause to appear, that person may
be proceeded against as for contenpt of court for failing to appear.

Sec. 20. RCW13.40.150 and 1995 c 268 s 5 are each anended to read
as follows:

(1) In disposition hearings all relevant and material evidence,
including oral and witten reports, may be received by the court and
may be relied upon to the extent of its probative value, even though
such evidence may not be adm ssible in a hearing on the information.
The youth or the youth’s counsel and the prosecuting attorney shall be
afforded an opportunity to exam ne and controvert witten reports so
received and to cross-exam ne individuals meking reports when such
individuals are reasonably available, but sources of confidential
i nformati on need not be disclosed. The prosecutor and counsel for the
juvenil e may submt recommendations for disposition.

(2) For purposes of disposition:

p. 39 SB 5172



©O© 00 N O Ol WDN P

W W W W W W WwWwWwWwWwWMNDNDNDNDNMDNDNDNDNDNMNDNMNDNNMNMNMNMMNNNEPRPRPPRPPRPPRPPERPPRPRPRPRERPR
©O© 00 N O Ol WNPEFEP O O 0w NO UG P WDNPEPE O OOWNO O M owWwDNPE, O

(a) Violations which are current offenses count as m sdeneanors;

(b) Violations may not count as part of the offender’s crimna
hi story;

(c) In no event may a disposition for a violation include
confi nement .

(3) Before entering a dispositional order as to a respondent found
to have commtted an offense, the court shall hold a disposition
hearing, at which the court shall:

(a) Consider the facts supporting the allegations of crimnal
conduct by the respondent;

(b) Consider information and argunents offered by parties and their
counsel

(c) Consider any predisposition reports;

(d) Consult with the respondent’s parent, guardi an, or custodi an on
t he appropriateness of dispositional options under consideration and
afford the respondent and the respondent’s parent, guardian, or
custodi an an opportunity to speak in the respondent’s behalf;

(e) Allow the victim or a representative of the victim and an
i nvestigative |l aw enforcenent officer to speak;

(f) Determne the anmount of restitution owng to the victim if
any;

(g) Determ ne whether the respondent is a serious offender, a
m ddl e of fender, or a mnor or first offender;

(h) Consi der whether or not any of the following mtigating factors
exi st:

(1) The respondent’s conduct neither caused nor threatened serious
bodily injury or the respondent did not contenplate that his or her
conduct woul d cause or threaten serious bodily injury;

(i1) The respondent acted under strong and i mredi ate provocati on;

(ti1) The respondent was suffering from a nental or physical
condition that significantly reduced his or her culpability for the
of fense though failing to establish a defense;

(tv) Prior to his or her detection, the respondent conpensated or
made a good faith attenpt to conpensate the victimfor the injury or
| oss sustained; and

(v) There has been at |east one year between the respondent’s
current offense and any prior crimnal offense;

(1) Consider whether or not any of the follow ng aggravating
factors exist:
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(1) I'n the comm ssion of the offense, or in flight therefrom the
respondent inflicted or attenpted to inflict serious bodily injury to
anot her;

(11) The offense was conmtted in an especi ally heinous, cruel, or
depraved manner;

(ti1) The victimor victins were particularly vul nerabl e;

(1v) The respondent has a recent crimnal history or has failed to
conply with conditions of a recent dispositional order or diversion
agr eenent ;

(v) The current offense included a finding of sexual notivation
pursuant to RCW 13. 40. 135;

(vi) The respondent was the leader of a crimnal enterprise
i nvol vi ng several persons; ((and))

(vii) There are other conplaints which have resulted in diversion
or a finding or plea of guilty but which are not included as crim nal
hi story; and

(viii) The respondent is a sex offender eligible for the special

sex offender disposition alternative under RCW 13.40.160(5) and the

court finds that a longer disposition is necessary to provide an

incentive to comply with the terns of the disposition.

(4) The followi ng factors nmay not be considered in determning the
puni shnent to be inposed:

(a) The sex of the respondent;

(b) The race or col or of the respondent or the respondent’s fam|ly;

(c) The creed or religion of the respondent or the respondent’s
famly;

(d) The economc or social class of the respondent or the
respondent’s famly; and

(e) Factors indicating that the respondent may be or i s a dependent
child within the nmeaning of this chapter.

(5) Acourt may not commt a juvenile to a state institution solely
because of the lack of facilities, including treatnment facilities
existing in the comunity.

Sec. 21. RCW13.40.190 and 1996 ¢ 124 s 2 are each anended to read
as follows:

(1) In its dispositional order, the court shall require the
respondent to nake restitution to any persons who have suffered | oss or
damage as a result of the offense commtted by the respondent. In
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addition, restitution may be ordered for | oss or damage if the of fender
pl eads guilty to a | esser offense or fewer of fenses and agrees with the
prosecutor’s recomendation that the offender be required to pay
restitution to a victimof an offense or offenses ((whieh—pursuant
te)) that, under a plea agreenent, are not prosecuted. The paynent of
restitution shall be in addition to any punishnent ((whieh)) that is
i nposed ((pursuant—te)) under the other provisions of this chapter.
The court nay determne the amount, ternms, and conditions of the
restitution including a paynent plan extending up to ten years if the
court determ nes that the respondent does not have the neans to make
full restitution over a shorter period. Restitution may include the
costs of counseling reasonably related to the offense. If the
respondent participated in the crime with another person or other
persons, all ((sueh)) the participants ((shalHl—be)) are jointly and
several ly responsi bl e for the paynent of restitution. For the purposes
of this section, the respondent shall remain under the court’s
jurisdiction for a maxinum term of ten years after the respondent’s
ei ghteenth birthday. The court may not require the respondent to pay
full or partial restitution if the respondent reasonably satisfies the
court that he or she does not have the neans to nmake full or partial
restitution and could not reasonably acquire the neans to pay ((sueh))
the restitution over a ten-year period. 1n all cases, the court nust
indicate the full amount of restitution due, and the anount, if any,
the respondent is required to pay.

(2) Regardl ess of the provisions of subsection (1) of this section,
the court shall order restitution in all cases where the victimis
entitled to benefits under the crinme victinms’ conpensation act, chapter
7.68 RCW If the court does not order restitution and the victim of
the crime has been determned to be entitled to benefits under the
crime victins’ conpensation act, the departnent of |abor and
industries, as admnistrator of the crine victins’ conpensation

program nmay petition the court within one year of entry of the
di sposition order for entry of a restitution order. Upon receipt of a
petition fromthe departnment of |abor and industries, the court shal
hold a restitution hearing and shall enter a restitution order.

(3) If an order includes restitution as one of the nonetary
assessnents, the county clerk shall nake di sbursenents to victinms nanmed
in the order. The restitution to victinms nanmed in the order shall be
paid prior to any paynent for other penalties or nonetary assessnents.
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(4) A respondent under obligation to pay restitution may petition
the court for nodification of the restitution order.

Sec. 22. RCW13.40.210 and 1994 sp.s. ¢ 7 s 527 are each anended
to read as foll ows:

(1) The secretary shall, except in the case of a juvenile commtted
by a court to a termof confinenment in a state institution outside the
appropriate standard range for the offense(s) for which the juvenile
was found to be guilty established pursuant to RCW 13.40.030, set a
rel ease or discharge date for each juvenile commtted to its custody.
The rel ease or discharge date shall be within the prescribed range to
whi ch a juvenil e has been comm tted except as provided in RCW13. 40. 320
concerning offenders the departnent determnes are eligible for the
juvenil e offender basic training canp program Such dates shall be
determned prior to the expiration of sixty percent of a juvenile’s
m ni mum term of confinenent included within the prescribed range to
whi ch the juvenil e has been conmtted. The secretary shall rel ease any
juvenile commtted to the custody of the departnment within four
cal endar days prior to the juvenile s release date or on the rel ease
date set under this chapter. Days spent in the custody of the
departnment shall be tolled by any period of tinme during which a
juvenile has absented hinself or herself from the departnent’s
supervision wthout the prior approval of the secretary or the
secretary’s designee.

(2) The secretary shall nonitor the average daily popul ati on of the
state’s juvenile residential facilities. Wen the secretary concl udes
that in-residence population of residential facilities exceeds one
hundred five percent of the rated bed capacity specified in statute, or
in absence of such specification, as specified by the departnent in
rule, the secretary may recomend reductions to the governor. On
certification by the governor that the recommended reductions are
necessary, the secretary has authority to admnistratively release a
sufficient nunber of offenders to reduce i n-resi dence popul ati on to one
hundred percent of rated bed capacity. The secretary shall release
those offenders who have served the greatest proportion of their
sentence. However, the secretary nay deny rel ease in a particul ar case
at the request of an offender, or if the secretary finds that there is
no responsi bl e custodi an, as determ ned by the departnment, to whomto
rel ease the offender, or if the release of the offender would pose a
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cl ear danger to society. The departnent shall notify the commtting
court of the release at the tinme of release if any such early rel eases
have occurred as a result of excessive in-residence population. In no
event shall an offender adjudicated of a violent offense be granted
rel ease under the provisions of this subsection.

(3) Following the juvenile s rel ease under subsection (1) of this
section, the secretary may require the juvenile to conmply with a
program of parole to be adm nistered by the departnent in his or her
communi ty which shall last no | onger than ei ghteen nonths, except that
in the case of a juvenile sentenced for rape in the first or second
degree, rape of a child in the first or second degree, child
nol estation in the first degree, or indecent liberties with forcible
conpul sion, the period of parole shall be twenty-four nonths and, in
the discretion of the secretary, may be up to thirty-six nonths when
the secretary believes that an additional period of parole is necessary
and appropriate in the interests of public safety or to neet the
ongoi ng needs of the juvenile. A parole program is mandatory for
of fenders rel eased under subsection (2) of this section. The secretary
shal |, for the period of parole, facilitate the juvenile’'s
reintegration into his or her community and to further this goal shal
require the juvenile to refrain from possessing a firearmor using a
deadly weapon and refrain fromconmtting new of fenses and may require
the juvenile to: (a) Undergo avail able nedical ((ef)), psychiatric
((treatwent)), drug and alcohol, nental health, and other offense-
related treatnent services; (b) report as directed to a parole officer
and/ or designee; (c) pursue a course of study ((e#)), vocational
training, or enploynent; ((and)) (d) notify the parole officer of the
current address where he or she resides; (e) be present at a particul ar
address during specified hours; (f) remain wthin prescribed
geogr aphi cal boundari es ((and—rnotify—the—departrent—of—any—change—+n
his—or—her—address)); (g) submit to electronic nonitoring; (h) refrain
fromusing illegal drugs and al cohol, and submt to random urinalysis
when requested by the assigned parole officer; and (i) refrain from
contact with specific individuals or a specified class of individuals.
After termnation of the parole period, the juvenile shall be
di scharged fromthe departnent’s supervision

(4)(a) The departnent may al so nodify parole for violation thereof.
|f, after affording a juvenile all of the due process rights to which
he or she would be entitled if the juvenile were an adult, the
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secretary finds that a juvenile has violated a condition of his or her
parole, the secretary shall order one of the following which is
reasonably likely to effectuate the purpose of the parole and to
protect the public: (1) Continued supervision under the sane
conditions previously inposed; (ii) intensified supervision wth
increased reporting requirenents; (iii) additional conditions of
supervi sion authorized by this chapter; (iv) except as provided in
(a)(v) of this subsection, inposition of a period of confinenent not to
exceed thirty days in a facility operated by or pursuant to a contract
with the state of Washington or any city or county for a portion of
each day or for a certain nunber of days each week with the bal ance of
t he days or weeks spent under supervision; and (v) the secretary may
order any of the conditions or may return the offender to confinenent
((+A—an—nstitutioen)) for the remainder of the sentence range if the
of fense for which the offender was sentenced is rape in the first or
second degree, rape of a child in the first or second degree, child
nol estation in the first degree, indecent liberties wth forcible
conpul sion, or a sex offense that is also a serious violent offense as
defi ned by RCW 9. 94A. 030.

(b) If the departnment finds that any juvenile in a program of
parol e has possessed a firearm or used a deadly weapon during the
program of parole, the departnent shall nodify the parole under (a) of
this subsection and confine the juvenile for at least thirty days.
Confinenent shall be in a facility operated by or pursuant to a
contract wwth the state or any county.

(5 A parole officer of the departnent of social and health
services shall have the power to arrest a juvenile under his or her
supervi sion on the sanme grounds as a | aw enforcenent officer would be
authorized to arrest the person.

(6) If so requested and approved under chapter 13.06 RCW the
secretary shall permt a county or group of counties to perform
functions under subsections (3) through (5) of this section.

NEW SECTI ON. Sec. 23. A new section is added to chapter 28A. 225
RCWto read as foll ows:
Ref erences to juvenile court in this chapter nmean, in addition to

the juvenile <court of the superior court, courts of I|imted
jurisdiction that have acquired jurisdiction pursuant to RCW
13.04.030(1)(e)(iv) or section 9 of this act over juveniles who viol ate
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the provisions of this chapter. If a court of limted jurisdiction has
jurisdiction over juveniles who violate this chapter, that court al so
has jurisdiction over parents charged with violations of this chapter.

Sec. 24. RCW35.20.030 and 1993 ¢ 83 s 3 are each anended to read
as follows:

The munici pal court shall have jurisdiction to try violations of
all city ordinances and all other actions brought to enforce or recover
license penalties or forfeitures declared or given by any such
or di nances. It is enpowered to forfeit cash bail or bail bonds and
i ssue execution thereon, to hear and determ ne all causes, civil or
crimnal, arising under such ordi nances, and to pronounce judgnment in
accordance therewith: PROVIDED, That for a violation of the crimna
provi sions of an ordi nance no greater punishment shall be inposed than
a fine of five thousand dollars or inprisonnment inthe city jail not to
exceed one year, or both such fine and i nprisonnment, but the puni shnent
for any crimnal ordi nance shall be the sane as the puni shnent provi ded
in state law for the sanme crinme. The nmunicipal court shall also have
jurisdiction over juvenile offenses prosecuted pursuant to chapter
13.40 RCW if the court has acquired jurisdiction pursuant to RCW
13.04.030(1)(e)(iv) or section 9 of this act. Al civil and crim nal
proceedi ngs in municipal court, and judgnents rendered therein, shal
be subject to review in the superior court by wit of review or on
appeal : PROVI DED, That an appeal from the court’s determ nation or
order in a traffic infraction proceeding may be taken only in
accordance wth RCW 46. 63.090(5). Costs in civil and crimnal cases
may be taxed as provided in district courts.

NEW SECTI ON. Sec. 25. Sections 2 through 9, 11, 15, 16, 20, 21,
23, and 24 of this act apply only to offenses commtted on or after the
effective date of this section

NEW SECTI ON. Sec. 26. This act is necessary for the imedi ate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
July 1, 1997.

NEW SECTI ON.  Sec. 27. Sections 9, 23, and 24 of this act expire
June 30, 1999.
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NEW SECTI O\ Sec. 28. If any provision of this act or its

application to any person or circunstance
remai nder of the act or the application of
persons or circunstances is not affected.

~-- END ---

is held invalid, the
the provision to other
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