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SUBSTI TUTE SENATE BI LL 5105

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Senate Conm ttee on Governnent Operations (originally sponsored by
Senators Deccio, MCaslin, Hale, Goings, Johnson, Haugen, West,
W nsl ey, Cke, Schow and Roach)

Read first tine 02/ 24/ 97.

AN ACT Relating to admnistrative rule nmaking; and anendi ng RCW
34. 05. 328.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 34.05.328 and 1995 c¢ 403 s 201 are each anended to
read as foll ows:

(1) Before adopting a rule described in subsection ((£5))) (6) of
this section, an agency shall:

(a) Cearly state in detail the general goals and specific
objectives of the statute that the rule inplenents

(b) Determne that the rule is needed to achi eve the general goals
and specific objectives stated under (a) of this subsection, and
anal yze alternatives to rule making and the consequences of not
adopting the rule;

(c) Determne that the probable benefits of the rule are greater
than its probable costs, taking into account both the qualitative and
guantitative benefits and costs and the specific directives of the
statute being inplenented;

(d) Determne, after considering alternative versions of the rule
and the analysis required under (b) and (c) of this subsection, that
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the rule being adopted is the |east burdensone alternative for those
required to conmply with it that will achieve the general goals and
specific objectives stated under (a) of this subsection;

(e) Determne that the rule does not require those to whom it
applies to take an action that viol ates requirenents of another federal
or state | aw

(f) Determne that the rule does not inpose nore stringent
performance requirenments on private entities than on public entities
unless required to do so by federal or state |aw,

(g) Determne if the rule differs from any federal regulation or
statute applicable to the sanme activity or subject matter and, if so,
determne that the difference is justified by ((t+hefoelHowng:-

+))) a state statute that explicitly allows the agency to differ
from federal standards; ((e+

e I ol I I I Y .
hi I I I I e b . I I 2} of
thi-s—subseetion-)) and

(h) Coordinate the rule, to the maxi num extent practicable, wth
ot her federal, state, and | ocal | aws applicable to the sanme activity or
subj ect matter.

(2) In making its determ nations pursuant to subsection (1)(b)
through (g) of this section, the agency shall place in the rul e-making
file docunentation of sufficient quantity and quality so as to persuade
a reasonabl e person that the determ nations are justified. Only those
rules that are determned to neet in the affirmative all requirenents
of subsection (1) of this section may be adopt ed.

(3) Before adopting rules described in subsection ((5-)) (6) of
this section, an agency shall place in the rule-making file a rule
i npl enmentation plan for rules filed under each adopting order. The
pl an shal |l describe how t he agency intends to:

(a) Inplenment and enforce the rule, including a description of the
resources the agency intends to use;

(b) I'nformand educate affected persons about the rule;

(c) Pronote and assist voluntary conpliance; and

(d) Eval uate whether the rul e achi eves the purpose for which it was
adopted, including, to the nmaxi num extent practicable, the use of
interim mlestones to assess progress and the use of objectively
measur abl e out cones.
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(4) ((After—adeptinga)) For rules described in subsection ((£5)))

(6) of this section regulating the sane activity or subject natter as
anot her provision of federal or state |aw, an agency shall do all of
the foll ow ng:

(a) Provide to the business assistance center a list citing by
reference the other federal and state laws that regulate the sane
activity or subject matter;

(b) Coordinate inplenentation and enforcenent of the rule with the
other federal and state entities regulating the same activity or
subject matter by meking every effort to do one or nore of the
fol | ow ng:

(i) Deferring to the other entity;

(i1) Designating a | ead agency; or

(1i1) Entering into an agreenent with the other entities specifying
how the agency and entities wll coordinate inplenentation and
enf or cenment .

If the agency is unable to conply with this subsection (4)(b) by
July 1, 1998, the agency shall report to the |egislature pursuant to
(c) of this subsection;

(c) Report to the joint adm nistrative rules review conmttee:

(1) The existence of any overlap or duplication of other federal or
state laws, any differences fromfederal |aw, and any known overl ap,
duplication, or conflict with local |aws; and

(i1) Make recommendations for any | egislation that may be necessary
to elimnate or mtigate any adverse effects of such overlap,
duplication, or difference.

(5 By July 1, 1999, any rule that remains wthout specific
statutory authority to overlap or duplicate other federal or state | aws
or to differ fromfederal |aw expires.

(6)(a) Except as provided in (b) of this subsection, this section
applies to:

(1) Significant legislative rules of the departnents of ecol ogy,
| abor and industries, health, revenue, and natural resources, the
enpl oynment security departnent, the forest practices board, the office
of the insurance conm ssioner, and to the legislative rules of the
departnment of fish and wildlife inplenenting chapter 75.20 RCW and

(1i) Any rule of any agency, if this section is voluntarily nade
applicable to the rule by the agency, or is nmade applicable to the rule
by a majority vote of the joint admnistrative rules review commttee
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within forty-five days of receiving the notice of proposed rul e making
under RCW 34. 05. 320.

(b) This section does not apply to:

(1) Enmergency rul es adopted under RCW 34. 05. 350;

(1i1) Rules relating only to internal governnental operations that
are not subject to violation by a nongovernnent party;

(1i1) Rules adopting or incorporating by reference without materi al
change federal statutes or regulations, Wshington state statutes,
rules of other Washington state agencies, shoreline master prograns
other than those prograns governing shorelines of state-w de
significance, or, as referenced by Wshington state |aw national
consensus codes that generally establish industry standards, if the
mat eri al adopted or incorporated regul ates the sane subject matter and
conduct as the adopting or incorporating rule;

(1v) Rules that only correct typographical errors, nmake address or
name changes, or clarify language of a rule wthout changing its
effect;

(v) Rules the content of which is explicitly and specifically
dictated by statute; or

(vi) Rules that set or adjust fees or rates pursuant to |l egislative
st andar ds.

(c) For purposes of this subsection:

(1) A "procedural rule" is a rule that adopts, anmends, or repeals
(A) any procedure, practice, or requirenent relating to any agency
hearings; (B) any filing or related process requirenent for making
application to an agency for a license or permt; or (C any policy
statenent pertaining to the consistent internal operations of an
agency.

(1i) An "interpretive rule" is arule, the violation of which does
not subject a person to a penalty or sanction, that sets forth the
agency s interpretation of statutory provisions it adm nisters.

(tit) A "significant legislative rule" is a rule other than a
procedural or interpretive rule that (A) adopts substantive provisions
of law pursuant to delegated |legislative authority, the violation of
whi ch subjects a violator of such rule to a penalty or sanction; (B)
establishes, alters, or revokes any qualification or standard for the
I ssuance, suspension, or revocation of a license or permt; or (O
adopts a new, or makes significant anmendnents to, a policy or
regul atory program
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(d) I'n the notice of proposed rule maki ng under RCW 34. 05. 320, an
agency shall state whether this section applies to the proposed rule
pursuant to (a)(i) of this subsection, or if the agency will apply this
section voluntarily.

((6))) (7) By January 31, 1996, and by January 31st of each even-
nunbered year thereafter, the office of financial nmanagenent, after
consulting with state agencies, counties, and cities, and business,
| abor, and environnental organizations, shall report to the governor
and the legislature regarding the effects of this section on the
regul atory systemin this state. The report shall docunent:

(a) The rules proposed to which this section applied and to the
extent possible, how conpliance with this section affected the
substance of the rule, if any, that the agency ultimtely adopted;

(b) The costs incurred by state agencies in conplying with this
section;

(c) Any legal action maintained based upon the alleged failure of
any agency to conply with this section, the costs to the state of such
action, and the result;

(d) The extent to which this section has adversely affected the
capacity of agencies to fulfill their legislatively prescribed m ssion;

(e) The extent to which this section has i nproved the acceptability
of state rules to those regul ated; and

(f) Any other information considered by the office of financia
managenent to be useful in evaluating the effect of this section.

~-- END ---
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