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S-0393.1

SENATE BI LL 5041

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on
By Senator Benton

Read first tinme 01/13/97. Referred to Commttee on Agriculture &
Envi ronnent .

AN ACT Relating to environnmental appeals; and anending RCW
36. 70A. 300, 43. 21B. 170, 43. 21B. 180, 75. 20. 140, 76. 09. 230, and
90. 58. 180.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 36.70A. 300 and 1995 ¢ 347 s 110 are each anended to
read as foll ows:

(1) The board shall issue a final order within one hundred eighty
days of receipt of the petition for review, or, when nultiple petitions
are filed, within one hundred eighty days of receipt of the |ast
petition that is consolidated. Such a final order shall be based
exclusively on whether or not a state agency, county, or city is in
conpliance with the requirenents of this chapter, chapter 90.58 RCWas
it relates to adoption or anmendnent of shoreline master progranms, or
chapter 43.21C RCWas it relates to pl ans, devel opnent regul ati ons, and
amendnents thereto, adopted under RCW36. 70A. 040 or chapter 90.58 RCW
In the final order, the board shall either: (a) Find that the state
agency, county, or city is in conpliance with the requirenents of this
chapter or chapter 90.58 RCWas it relates to the adopti on or anendnent
of shoreline master prograns; or (b) find that the state agency,
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county, or city is not in conpliance with the requirenents of this
chapter or chapter 90.58 RCWas it relates to the adopti on or anendnent
of shoreline master prograns, in which case the board shall remand the
matter to the affected state agency, county, or city and specify a
reasonable time not in excess of one hundred eighty days w thin which
the state agency, county, or city shall conply with the requirenments of
this chapter.

(2) A finding of nonconpliance and an order of remand shall not
affect the validity of conprehensive plans and devel opnent regul ati ons
during the period of remand, unless the board s final order also:

(a) Includes a determ nation, supported by findings of fact and
conclusions of law, that the continued validity of the plan or
regul ation would substantially interfere with the fulfillnment of the
goals of this chapter; and

(b) Specifies the particular part or parts of the plan or
regul ation that are determned to be invalid, and the reasons for their
invalidity.

(3) Adetermination of invalidity shall:

(a) Be prospective in effect and shall not extinguish rights that
vested under state or local |aw before the date of the board s order
and

(b) Subj ect any devel opnent application that woul d ot herwi se vest
after the date of the board’s order to the local ordinance or
resolution that both is enacted in response to the order of remand and
determ ned by the board pursuant to RCW 36. 70A. 330 to conply with the
requi renents of this chapter.

(4) If the ordinance that adopts a plan or devel opnent regul ation
under this chapter includes a savings clause intended to revive prior
policies or regulations in the event the new plan or regulations are
determned to be invalid, the board shall determ ne under subsection
(2) of this section whether the prior policies or regulations are valid
during the period of renmand.

(5) Any party aggrieved by a final decision of the hearings board
may appeal the decision to superior court as provided in RCW34. 05.514
or 36.01.050 within thirty days of the final order of the board
Judi cial review of any decision of the hearings board shall be de novo.

Sec. 2. RCWA43.21B. 170 and 1995 ¢ 382 s 3 are each anended to read
as foll ows:
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Al'l proceedings before the hearings board or any of its nenbers
shall be conducted in accordance with such rules of practice and
procedure as the hearings board may prescribe. The rules nust include
the follow ng provisions: (1) The departnent nust furnish the hearings
board and the party appealing the departnent’s decision a copy of al
evidence relied upon by the departnment in making its decision. The
party appealing the departnent’s decision nust be provided this
information at | east one day prior to the hearing before the hearings
board; (2) the departnment may only submt evidence to the hearings
board which supports the findings set forth in the departnent’s
deci sion being appealed; and (3) if the departnment relied upon the
observations of individuals in making its decision, those individuals
must be identified and nmade available for exam nation and cross-
exam nation before the hearings board. The departnent has the burden
of proof in all proceedi ngs before the hearings board that its decision
is justified, including the burden of noving forward with the evi dence.
The hearings board shall publish such rules and arrange for the
reasonabl e distribution thereof.

Sec. 3. RCW43. 21B. 180 and 1994 c¢ 253 s 6 are each anended to read
as follows:

Judi ci al review of a decision of the hearings board nmay be obt ai ned
only pursuant to RCW34. 05.510 t hrough 34. 05. 598, except that judicial
review of a decision of the hearings board in superior court shall be
de novo with the burden of proof placed on the departnent. The
director shall have the sane right of review from a decision nmade
pursuant to RCW 43.21B. 110 as does any person.

Sec. 4. RCW75.20.140 and 1995 ¢ 382 s 7 are each anended to read
as follows:

(1) In all appeals, the hydraulic appeals board shall have al
powers relating to adm ni stration of oaths, issuance of subpoenas, and
t aki ng of depositions, but such powers shall be exercised in conformty
wi th chapter 34.05 RCW

(2) In all appeals, the hydraulic appeals board, and each nenber
t hereof, shall be subject to all duties i nposed upon and shall have al
powers granted to, an agency by those provisions of chapter 34.05 RCW
relating to adjudicative proceedings.
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(3) Al proceedings before the hydraulic appeals board or any of
its menbers shall be conducted in accordance with such rules of
practice and procedure as the board may prescribe. Such rules shall be
publ i shed and di stri but ed.

(4) Judicial review of a decision of the hydraulic appeals board
may be obtained only pursuant to RCW 34. 05.510 t hrough 34. 05. 598.

(5) Judicial review of a decision of the hydraulic appeals board

shall be de novo with the burden of proof placed upon the departnent.

Sec. 5. RCW76.09.230 and 1994 ¢ 253 s 9 are each anended to read
as follows:

(1) I'n all appeals over which the appeals board has jurisdiction,
upon request of one or nore parties and with the consent of all
parties, the appeal s board shall pronptly schedule a conference for the
purpose of attenpting to nediate the case. The nediation conference
shall be held prior to the hearing on not | ess than seven days’ advance
witten notice to all parties. Al other proceedings pertaining to the
appeal shall be stayed until conpletion of nediation, which shall
continue so long as all parties consent: PROVIDED, That this shall not
prevent the appeals board from deciding notions filed by the parties
whil e nediation is ongoing: PROVIDED, FURTHER, That di scovery may be
conducted while nediation is ongoing if agreed to by all parties.
Medi ati on shall be conducted by an adm nistrative appeals judge or
other duly authorized agent of the appeals board who has received
training in dispute resolution techniques or has a denonstrated history
of successfully resolving di sputes, as determ ned by t he appeal s board.
A person who nediates in a particul ar appeal shall not participate in
a hearing on that appeal or in witing the decision and order in the
appeal . Docunentary and ot her physical evi dence presented and evi dence
of conduct or statenents nmade during the course of nediation shall be
treated by the nediator and the parties in a confidential manner and
shal |l not be adm ssible in subsequent proceedings in the appeal except
in accordance with the provisions of the Washington rules of evidence
pertaining to conprom se negotiations.

(2) I'n all appeals the appeal s board shall have all powers relating
to admnistration of oaths, issuance of subpoenas, and taking of
depositions, but such powers shall be exercised in conformty wth
chapter 34.05 RCW
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(3) In all appeals the appeals board, and each nenber thereof,
shal | be subject to all duties inposed upon and shall have all powers
granted to, an agency by those provisions of chapter 34.05 RCWrel ating
to adj udi cative proceedi ngs.

(4) Al proceedings before the appeals board or any of its nenbers
shall be conducted in accordance with such rules of practice and
procedure as the board nmay prescribe. The appeals board shall publish
such rules and arrange for the reasonable distribution thereof.

(5) Judicial review of a decision of the appeals board may be
obt ai ned only pursuant to RCW 34. 05.510 t hrough 34. 05. 598, except that
judicial review of a decision of the appeals board shall be de novo
with the burden of proof placed upon the departnent.

Sec. 6. RCW 90.58.180 and 1995 c¢ 347 s 310 are each anended to
read as foll ows:

(1) Any person aggrieved by the granting, denying, or rescindi ng of
a permt on shorelines of the state pursuant to RCW90. 58. 140 may seek
review from the shorelines hearings board by filing a petition for
review within twenty-one days of the date of filing as defined in RCW
90. 58. 140( 6) .

Wthin seven days of the filing of any petition for revieww th the
board as provided in this section pertaining to a final decision of a
| ocal governnent, the petitioner shall serve copies of the petition on
the departnent and the office of the attorney general. The departnent
and the attorney general nmay intervene to protect the public interest
and i nsure that the provisions of this chapter are conplied with at any
time within fifteen days fromthe date of the recei pt by the departnent
or the attorney general of a copy of the petition for review filed

pursuant to this section. ( (Fhe—shoerelHnes—hearings—board—shall-

(2) The departnent or the attorney general may obtain revi ew of any
final decision granting a permt, or granting or denying an application
for a permt issued by a | ocal governnent by filing a witten petition
with the shorelines hearings board and t he appropriate | ocal governnent
within twenty-one days fromthe date the final decision was filed as
provi ded i n RCW 90. 58. 140( 6) .
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(3) The revi ew proceedi ngs aut hori zed i n subsections (1) and (2) of
this section are subject to the provisions of chapter 34.05 RCW
pertaining to procedures in adjudicative proceedings. Judicial review
of such proceedings of the shorelines hearings board is governed by
chapter 34.05 RCW__except that judicial review of a decision by the
board shall be de novo with the burden of proof on the departnent. The
board shall issue its decision on the appeal authorized under
subsections (1) and (2) of this section within one hundred ei ghty days
after the date the petition is filed with the board or a petition to
intervene is filed by the departnent or the attorney general, whichever
is later. The tine period my be extended by the board for a period of
thirty days upon a showing of good cause or nmay be waived by the
parties.

(4) Any person may appeal any rules, regulations, or guidelines
adopt ed or approved by the departnent within thirty days of the date of
t he adopti on or approval. The board shall nmake a final decision within
sixty days follow ng the hearing held thereon.

(5) The board shall find the rule, regulation, or guideline to be
valid and enter a final decision to that effect unless it determ nes
that the rule, regulation, or guideline:

(a) Is clearly erroneous in |light of the policy of this chapter; or

(b) Constitutes an inplenentation of this chapter in violation of
constitutional or statutory provisions; or

(c) Is arbitrary and capricious; or

(d) Was developed without fully considering and evaluating all
material submitted to the departnent during public review and comment;
or

(e) Was not adopted in accordance with required procedures.

(6) If the board makes a determ nation under subsection (5) (a)
through (e) of this section, it shall enter a final decision declaring
the rule, regulation, or guideline invalid, remanding the rule,
regul ation, or guideline to the departnment with a statenent of the
reasons in support of the determ nation, and directing the departnent
to adopt, after a thorough consultation with the affected |ocal
government and any other interested party, a newrule, regulation, or
gui deline consistent with the board s deci sion.

(7) A decision of the board on the validity of a rule, regul ation,
or gquideline shall be subject to review in superior court, if
aut hori zed pursuant to chapter 34.05 RCW A petition for reviewof the
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1 decision of the shorelines hearings board on a rule, regulation, or
2 qguideline shall be filed wwthin thirty days after the date of fina
3 decision by the shorelines hearings board.

~-- END ---
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