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HOUSE BI LL 2934

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By Representatives Bal |l asi otes, Costa, Radcliff, O Brien, Koster, Cody,
Mtchell, MDonald, Scott, Kenney, Conway, Gonbosky and Mason

Read first time 01/22/98. Referred to Commttee on Crimnal Justice &
Corrections.

AN ACT Relating to sexually violent predators; anmending RCW
71.09. 010, 71.09.020, 71.09.060, 71.09.070, 71.09.090, 71.09.094, and
71.09.096; creating a new section; and decl aring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW71.09.010 and 1990 ¢ 3 s 1001 are each anended to read
as follows:

The | egi sl ature finds that a snall but extrenely dangerous group of
sexual ly violent predators exist who do not have a nental disease or
defect that renders them appropriate for the existing involuntary
treatnent act, chapter 71.05 RCW which is intended to be a short-term
civil commtnment systemthat is primarily designed to provide short-
termtreatnent to individuals with serious nental disorders and then
return themto the community. In contrast to persons appropriate for
civil commtnment under chapter 71.05 RCW sexually violent predators
((generalty)) have ((antiseetal)) personality ((features—whiech))
di sorders and/or nental abnormalities that are unanenable to existing

mental illness treatnment nodalities and those ((features)) conditions
render them likely to engage in sexually violent behavior. The
| egi sl ature further finds that sex of fenders’ |ikelihood of engaging in
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repeat acts of predatory sexual violence is high. The existing
i nvoluntary comm tnment act, chapter 71.05 RCW is i nadequate to address
the risk to reof fend because during confinenent these of fenders do not
have access to potential victins and therefore they will not engage in
an overt act during confinenment as required by the involuntary
treatnent act for continued confinenent. The |leqgislature further finds
that consideration of placenent in a setting less restrictive than
total confinenent cannot occur at the initial conmtnent trial for
sexually violent predators. As aresult of their extrene dangerousness
and uni que nental conditions, sexually violent predators are initially
unsuitable for less restrictive placenents normally available to
persons comm tted under chapter 71.05 RCW Sexually violent predators

require an intensive period of evaluation and treatnent follow ng

commtnent in a controlled and secure environnent before determ ning

the possibility of a less restrictive alternative. The | egislature

further finds that the prognosis for curing sexually violent offenders
is poor, the treatnent needs of this population are very long term and
the treatnment nodalities for this population are very different than
the traditional treatnment nodalities for people appropriate for
comm t ment under the involuntary treatnent act.

Sec. 2. RCW71.09.020 and 1995 ¢ 216 s 1 are each anended to read
as follows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Sexually violent predator"”™ neans any person who has been
convicted of or charged with a crime of sexual violence and who suffers
from a nental abnormality or personality disorder which makes the
person likely to engage in predatory acts of sexual violence if not
confined in a secure facility.

(2) "Mental abnormality" neans a congenital or acquired condition
affecting the enotional or volitional capacity which predisposes the
person to the commssion of <crimnal sexual acts in a degree
constituting such person a nenace to the health and safety of others.

(3) "Likely to engage in predatory acts of sexual violence if not
confined in a secure facility" nmeans that the person nore probably than

not wll engage in such acts if released unconditionally from

detention. Such |ikelihood nust be evidenced by a recent overt act if
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the person is not totally confined at the tine the petition is filed
under RCW 71. 09. 030.

(4) "Predatory" neans acts directed towards strangers or
i ndividuals with whom a rel ati onship has been established or pronoted
for the primary purpose of victimzation.

(5) "Recent overt act" neans any act that has either caused harm of
a sexually violent nature or creates a reasonabl e apprehensi on of such
harmin the mnd of an objective person who knows of the history and

mental condition of the person engaging in the act. A statenment nay

constitute an act under this definition.

(6) "Sexually violent offense” neans an act conmtted on, before,
or after July 1, 1990, that is: (a) An act defined in Title 9A RCWas
rape in the first degree, rape in the second degree by forcible
conmpul sion, rape of a child in the first or second degree, statutory
rape in the first or second degree, indecent liberties by forcible
conpul sion, indecent liberties against a child under age fourteen,
i ncest against a child under age fourteen, or child nolestation in the
first or second degree; (b) a felony offense in effect at any tine
prior to July 1, 1990, that is conparable to a sexual ly viol ent offense
as defined in (a) of this subsection, or any federal or out-of-state
conviction for a felony of fense that under the | aws of this state would
be a sexually violent offense as defined in this subsection; (c) an act
of murder in the first or second degree, assault inthe first or second
degree, assault of achildin the first or second degree, kidnapping in
the first or second degree, burglary in the first degree, residential
burglary, or unlawful inprisonnment, which act, either at the tinme of
sentencing for the offense or subsequently during civil conmmtnent
proceedi ngs pursuant to chapter 71.09 RCW has been determ ned beyond
a reasonabl e doubt to have been sexually notivated, as that termis
defined in RCW9. 94A. 030; or (d) an act as described in chapter 9A 28
RCW that is an attenpt, crimnal solicitation, or crimnal conspiracy
to commt one of the felonies designated in (a), (b), or (c) of this
subsecti on.

(7) "Less restrictive alternative" neans court-ordered treatnment in
a setting less restrictive than total confinenent.

(8) "Secretary" neans the secretary of social and health services
or his or her designee.

(9) "Probable cause to believe that a person is a sexually violent

predat or" neans that a preponderance of the evidence supports a finding
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that a person neets the definition of a sexually violent predator
contained in this section.

Sec. 3. RCW71.09.060 and 1995 c 216 s 6 are each anended to read
as follows:

(1) The court or jury shall determ ne whether, beyond a reasonabl e
doubt, the person is a sexually violent predator. In_considering
whet her or not the person would be likely to engage in predatory acts
of sexual violence if not confined in a secure facility, the fact-
finder may only consider any actual conditions and voluntary treatnent
options that would exist for the person if unconditionally rel eased
from detention. The court may inpose less restrictive alternatives
only at hearings ordered pursuant to RCW 71.09.090 follow ng initial
comm tnent under this section. Wen the determnation is nade by a
jury, the verdict nust be unani nous.

|f, on the date that the petition is filed, the person was |iving
inthe coonmunity after release fromcustody, the state nust al so prove
beyond a reasonabl e doubt that the person had commtted a recent overt
act. |If the state alleges that the prior sexually violent offense that
forms the basis for the petition for commtnent was an act that was
sexual |y notivated as provided in RCW 71.09.020(6)(c), the state nust
prove beyond a reasonabl e doubt that the alleged sexually violent act
was sexual ly notivated as defined in RCW9. 94A. 030.

If the court or jury determnes that the person is a sexually
vi ol ent predator, the person shall be commtted to the custody of the
departnment of social and health services for placenent in a secure
facility operated by the departnent of social and health services for
control, care, and treatnent until such tinme as (a) the person’s

( ( rental—abnormabty—or—personalty—diserder)) condition has so changed

that the person ((+s—safte—either—{a)tobe-attarge)) no |onger neets
the definition of a sexually violent predator, or (b) ((te—be

released)) conditional releaseto aless restrictive alternative as set
forth in RCW71.09.092 is in the best interest of the person and wl|
adequately protect the comunity. | f the court or unaninmous jury ((+s
nrot—sati+sfiedbeyond—areasonable—doubt)) decides that the state has
not nmet its burden of proving that the person is a sexually violent
predator, the court shall direct the person’s rel ease.
If the jury is unable to reach a unani nous verdict, the court shal

declare a mstrial and, at the request of the prosecuting agency, set
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a retrial within forty-five days of the date of the m strial. The
retrial may be continued upon the request of either party acconpanied
by a show ng of good cause, or by the court on its own notion in the
due adm nistration of justice provided that the respondent will not be
substantially prejudiced. 1In no event may the person be rel eased from
confinenent prior to retrial

(2) If the person charged wth a sexually violent offense has been
found i nconpetent to stand trial, and is about to or has been rel eased
pursuant to RCW 10.77.090(3), and his or her commtnment is sought
pursuant to subsection (1) of this section, the court shall first hear
evi dence and determ ne whether the person did commt the act or acts
charged if the court did not enter a finding prior to dism ssal under
RCW 10. 77.090(3) that the person commtted the act or acts charged.
The hearing on this issue nust conply with all the procedures specified
in this section. In addition, the rules of evidence applicable in
crimnal cases shall apply, and all constitutional rights available to
defendants at crimnal trials, other than the right not to be tried
whil e i nconpetent, shall apply. After hearing evidence on this issue,
the court shall nmake specific findings on whether the person did conm t
the act or acts charged, the extent to which the person’s inconpetence
or developnental disability affected the outcone of the hearing,
including its effect on the person’s ability to consult with and assi st
counsel and to testify on his or her own behalf, the extent to which
the evidence could be reconstructed w thout the assistance of the
person, and the strength of the prosecution s case. If, after the
conclusion of the hearing on this issue, the court finds, beyond a
reasonabl e doubt, that the person did conmt the act or acts charged,
it shall enter a final order, appeal able by the person, on that issue,
and nmay proceed to consider whether the person should be commtted
pursuant to this section.

(3) The state shall conply with RCW 10.77.220 while confining the
person pursuant to this chapter, except that during all court
proceedi ngs the person shall be detained in a secure facility. The
facility shall not be located on the grounds of any state nental
facility or regional habilitation center because these institutions are
insufficiently secure for this popul ation.

Sec. 4. RCW71.09.070 and 1995 c 216 s 7 are each anended to read
as foll ows:
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Each person commtted under this chapter shall have a current
exam nation of his or her nental condition made ((at—east)) by the
departnment of social and health services once every year. The annual
report shall include consideration of whether the commtted person
currently neets the definition of a sexually violent predator and
whet her conditional release to a reasonably available |l ess restrictive
alternative is in the best interest of the person and will adequately
protect the community. The departnent of social and health services
shall file this periodic report with the court that commtted the
person _under this chapter. The report shall be in the form of a
declaration or certificationin conpliance wwth the requirenents of RCW
9A. 72. 085 and shall be prepared by a professionally qualified person as
defined by rules developed by the departnent of social and health
servi ces. A copy of the report shall be served on the prosecuting
agency involved inthe initial commtnent and upon the commtted person
and his or her counsel. The commtted person may retain, or if he or
she is indigent and so requests, the court may appoint a qualified
expert or a professional person to exam ne himor her, and such expert
or professional person shall have access to all records concerning the
per son. ( ( Fre—periodie—report—shall—be—providedtothe—court—that
comm-ttedtheperson—under—this—echapter—))

Sec. 5. RCW71.09.090 and 1995 ¢ 216 s 9 are each anended to read
as follows:

(1) If the secretary determnes either (a) that the person's
( ( rental—abnormal+ty—or—personality—diserder)) condition has so changed
that the person ((+s—net—tkelyto—engagei+npredatory—acts—of—sexual
vi-eleneet+f—conditt+onally+releasedtoatess+restretivealternativeor
vheondi-t+onally—diseharged)) no longer neets the definition of a

sexually violent predator, or (b) that conditional release to a
reasonably available l|less restrictive alternative is in the best
interest of the person and will adequately protect the community, the
secretary shall authorize the person to petition the court for
conditional release to a less restrictive alternative or unconditional
di scharge. The petition shall be ((served—upen)) filed with the court
and served upon the prosecuting ((atterney)) agency responsible for the

initial conmtnent. The court, wupon receipt of the petition for
conditional release to a less restrictive alternative or unconditional
di scharge, shall wthin forty-five days order a hearing. ((Fhe
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(2)(a) Nothing contained in this chapter shall prohibit the person
fromotherw se petitioning the court for conditional release to a | ess
restrictive alternative or unconditional discharge wthout the
secretary’s approval. The secretary shall provide the commtted person
with an annual witten notice of the person’s right to petition the
court for conditional release to a reasonably available Iless

restrictive alternative or unconditional discharge over the secretary’s
objection. The notice shall contain a waiver of rights. The secretary
shal | ((ferward)) file the notice and wai ver form ((tethe—ecourt—w-th))
and the annual report wth the court. If the person does not
affirmatively waive the right to petition, the court shall set a show
cause hearing to determ ne whether sufficient facts exist that warrant
a hearing on whether: (i) The person’s condition has so changed that

he or she ((+s—safetobe—econditionallyreleasedtoaltlessrestrietive
alHternati-ve—or—uncondi-tonaly—diseharged)) no longer neets the

definition of a sexually violent predator; or (ii) conditional rel ease
to a reasonably available |l ess restrictive alternative would be in the
best interest of the person and woul d adequately protect the community.
The comm tted person shall have a right to have an attorney represent

hi m or her at the show cause hearing ((but—the—persen—+s—hnot—entitted
to—be—present—at—the—showcausehearing)).

(b) At the show cause hearing, the prosecuting attorney or attorney
general shall present prima facie evidence establishing that the
commi tted person continues to neet the definition of a sexually viol ent
predat or and that any reasonably available |l ess restrictive alternative
is not in the best interest of the person or wll not adequately
protect the community. In making this showing, the state may rely
excl usively upon the annual report prepared pursuant to RCW71.09. 070.
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The state may supplenent this with additi onal evidence. The comitted
person may present evidence on his or her behalf. |If the court at the

show cause hearing determ nes that ((probable—cause—exists—tobeleve

al-t-ernattve—or—uncondi-tionaly—diseharged)) either (i) the state has

failed to present prima facie evidence that the conmtted person
continues to neet the definition of a sexually violent predator and
that no reasonably available less restrictive alternative is in the
best interest of the person and will adequately protect the comunity;
or (ii) facts exist that would warrant a reasonable person’s belief
that (A) the committed person’s condition has so changed that the
person no | onger neets the definition of a sexually violent predator or
(B) release to a reasonably available less restrictive alternative
would be in the best interest of the person and would adequately
protect the community, then the court shall set a hearing on ((the))
either or both issues.

(3) At the hearing resulting from subsection (1) or (2) of this
section, the commtted person shall be entitled to be present and to
t he benefit of all constitutional protections that were afforded to the
person at the initial commtnent proceeding. The prosecuting attorney
or the attorney general if requested by the county shall represent the
state and shall have a right to a jury trial and to have the commtted
person eval uated by experts chosen by the state. The commtted person
shal |l al so have the right to have experts evaluate himor her on his or
her behalf and the court shall appoint an expert if the person is
i ndi gent and requests an appointnent. 1f the issue at the hearing is
whet her t he person should be unconditionally di scharged, the burden of

proof ((at—the—hearing)) shall be upon the state to prove beyond a
reasonabl e doubt that the commtted person’s ((rental—abroerrality—or
personalty—diserder)) condition remains such that the person ((+s
Li kel . I : L vicol » ot ]

| I | . | . ot "
eseharged)) continues to neet the definition of a sexually violent

predator. |If the issue at the hearing is whether the person should be
conditionally released, the burden of proof at the hearing shall be
upon the state to prove by clear and convincing evidence that
conditional release to any proposed less restrictive alternative (a) is
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not in the best interest of the conmtted person or would not
adequately protect the comunity; or (b) is not reasonably avail able.
In hearings where release to a less restrictive alternative is at
issue, the state’s proof on this issue may be rebutted only wth
evidence of a potential less restrictive alternative that neets the
requi renents of RCW 71.09. 092.

((3))) (4) The jurisdiction of the court over a person civilly
commtted pursuant to this chapter continues until such tinme as the
person is unconditionally discharged.

Sec. 6. RCW71.09.094 and 1995 ¢ 216 s 11 are each anended to read
as follows:

(1) Upon the conclusion of the evidence in a hearing held pursuant
to RCW 71.09.090, if the court finds that there is no legally
sufficient evidentiary basis for a reasonable jury to find that the
conditions set forth in RCW 71.09. 092 have been net, the court shal
grant a notion by the state for a judgnent as a matter of |law on the
i ssue of conditional release to a less restrictive alternative.

(2) Whenever the issue of conditional release to aless restrictive
alternative is submtted to the jury, the court shall instruct the jury
to return a verdict in substantially the follow ng form

(a) Has the state proved ((beyonda—+easonabledoubt)) by clear and
convincing evidence that ((t+he)) any proposed l|less restrictive
alternative is not in the best interests of respondent or will not
adequately protect the community? Answer: Yes or No.

(b) Has the state proved by clear and convincing evidence that any
proposed less restrictive alternative is not reasonably available?
Answer: Yes or No.

Ten jurors nust agree as to each question in order to reach a
verdict.

Sec. 7. RCW71.09.096 and 1995 ¢ 216 s 12 are each anended to read
as follows:

(1) If the court or jury determnes that conditional release to a
less restrictive alternative is reasonably available, and is in the
best interest of the person and will adequately protect the community,
and the court determnes that the mninmum conditions set forth in
((seetion9ofthis—aet)) RCW71.09.092 are net, the court shall enter
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judgnent and direct a conditional release except as provided in
subsection (2) of this section.

(2) The court shall inpose any additional conditions necessary to
ensure conpliance with treatnent and to protect the conmmunity. |If the
court finds that conditions do not exist that will both ensure the
person’s conpliance with treatnment and protect the community, then the
person shall be remanded to the custody of the departnent of social and
heal th services for control, care, and treatnment in a secure facility
as designated in RCW 71.09. 060(1).

(3) If the service provider designated to provide inpatient or
outpatient treatnent or to nonitor or supervise any other terns and
conditions of a person’s placenent in aless restrictive alternativeis
other than the departnment of social and health services or the
departnment of corrections, then the service provider so designated nust
agree in witing to provide such treatnent.

(4) Prior to authorizing any release to a less restrictive
alternative, the court shall inpose such conditions upon the person as
are necessary to ensure the safety of the community. The court shal
order the departnent of corrections to investigate the less restrictive
alternative and recommend any additional conditions to the court.
These conditions shall include, but are not limted to the follow ng:
Specification of residence, prohibition of contact with potential or
past victins, prohibition of al cohol and other drug use, participation
in a specific course of inpatient or outpatient treatnent that may
include nonitoring by the wuse of polygraph and plethysnograph,
supervision by a departnment of corrections conmunity corrections
officer, a requirenment that the person remain within the state unl ess
the person receives prior authorization by the court, and any other
conditions that the court determnes are in the best interest of the
person or others. A copy of the conditions of rel ease shall be given
to the person and to any desi gnated service providers.

(5 Any service provider designated to provide inpatient or
outpatient treatnment shall nonthly, or as otherwi se directed by the
court, submt to the court, to the department of social and health
services facility fromwhich the person was rel eased, to the prosecutor
of the county in which the person was found to be a sexually violent
predator, and to the supervising comunity corrections officer, a
report stating whether the person is conplying with the terns and
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conditions of the <conditional release to a less restrictive
al ternative.

(6) Each person released to a less restrictive alternative shal
have his or her case reviewed by the court that rel eased hi mor her no
| ater than one year after such release and annually thereafter until
the person is unconditionally discharged. Review may occur in a
shorter tinme or nore frequently, if the court, inits discretiononits
own notion, or on notion of the person, the secretary, or the
prosecuting attorney so determ nes. The sole question to be determ ned
by the court is whether the person shall continue to be conditionally
released to a less restrictive alternative. The court in making its
determ nation shall be aided by the periodic reports filed pursuant to
subsection (5) of this section and the opinions of the secretary and
ot her experts or professional persons.

NEW SECTI ON. Sec. 8. The provisions of this act apply to al
individuals currently commtted or awaiting comm tnent under chapter
71.09 RCWeither on, before, or after the effective date of this act.

NEW SECTI ON. Sec. 9. This act is necessary for the imedi ate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
i mredi atel y.

~-- END ---
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