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HOUSE BI LL 2915

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on
By Representatives Koster, Chandler, Honeyford and Linville

Read first tinme 01/22/98. Referred to Commttee on Agriculture &
Ecol ogy.

AN ACT Relating to dairy nutrients managenent; anending RCW
90. 64. 005, 90.64.010, 90.64.030, 90.64.050, 90.64.060, 90.64.070,
90. 64. 080, 90.48.144, and 90.48.465; adding new sections to chapter
90. 64 RCW repealing RCW90. 64.090; and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW90.64.005 and 1993 ¢ 221 s 1 are each anended to read
as follows:

The legislature finds that there is a need to establish a cl ear and
under st andabl e process that provides for the proper and effective
managenent of dairy ((waste)) nutrients that affects the quality of
surface or ground waters in the state of Washington. The |egislature
finds that there is a need for a programthat will provide a stable and
predi ctabl e business clinmate upon which dairy farns may base future
i nvest ment deci si ons.

The legislature finds that federal regulations require a permt
program for dairies ((fwth})) with over seven hundred head of mature
cows and, other specified dairy farnms that directly discharge into
waters or are otherw se significant contributors of pollution. The
| egislature finds that significant work has been ongoi ng over a period
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of time and that the intent of this chapter is to take the consensus
t hat has been devel oped and place it into statutory form

It is also the intent of this chapter to establish an inspection
and technical assistance program for dairy farnms to address the
di scharge of pollutants to surface and ground waters of the state that
will lead to water quality conpliance by the industry. A further
purpose is to create a bal anced programinvol vi ng techni cal assi st ance,
regulation, and enforcenment wth coordination and oversight of the
program by a commttee conposed of industry, agency, and other
representatives. Furthernore, it is the objective of this chapter to
maintain the admnistration of the water quality programas it relates
to dairy operations at the state |evel.

It is also the intent of this chapter to recognize the existing
wor ki ng rel ati onshi ps bet ween conservation districts, the conservation
commi ssion, and the departnment of ecology in protecting water quality
of the state. A further purpose of this chapter is to provide
statutory recognition of the coordination of the functions of

conservation districts, the conservati on comm ssion, and t he depart nent
of ecology pertaining to devel opnment of dairy waste nmanagenent plans
for the protection of water quality.

Sec. 2. RCW90.64.010 and 1993 ¢ 221 s 2 are each anended to read
as follows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Advisory and oversight commttee" neans a bal anced commttee
of agency, dairy farm and interest group representatives convened to
provide oversight and direction to the dairy nutrients nanagenent
program

(2) "Catastrophic" nmeans a tornado, hurricane, earthquake, or other
extrene condition that would cause an overflow from a required waste
retention structure.

(3) "Chronic" neans a series of wet weather events that precludes
dewatering of a waste retention structure that is designed and
constructed with adequate volune for the current herd size and is al so
properly maintained.

(4) "Conservation conm ssion" or "conm ssi on" means the
conservati on conmm ssi on under chapter 89.08 RCW
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((2)) (5) "Conservation districts" or "district" neans a
subdi vi sion of state governnent organi zed under chapter 89.08 RCW

(( —Coneer ce Gy e ey

5))) (6) "Dairy farm nmeans any farmthat is licensed to produce

m | k under chapter 15.36 RCW

(7) "Dairy nutrients managenent inspection teani neans one or nore
representatives of the departnent and a | ocal conservation district

organi zed to inspect dairy farns in the state for conpliance with the

provisions of this chapter.

(8) "Dairy nutrients managenent plan" nmeans a plan neeting the
requirenents established under section 5 of this act.

(9) "Dairy nutrients managenent technical assi stance teanl neans
one or nore professional engineers and |ocal conservation district
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enpl oyees convened to serve one of up to four distinct geographic areas
in the state.

(10) "Dairy producer" neans a person who owns or operates a dairy
farm

(11) "Departnent” neans the departnent of ecol ogy under chapter
43. 21A RCW

((6))) (12) "Director" neans the director of the departnment of
ecol ogy, or his or her designee.

(13) "Major violation" neans a discharge into the waters of the
state, except those caused by a twenty-four hour, twenty-five year or
greater, flood event, or by catastrophic or chronic weather events, and
that is not requl ated under a national pollutant discharge elimnation
systempermt.

NEW SECTI ON. Sec. 3. (1) Every dairy producer |icensed under
chapter 15.36 RCW shall register with the departnent by Septenber 1,
1998.

(2) Every dairy producer licensed after Septenber 1, 1998, shal
register wwth the departnment within sixty days of |icensing. Dai ry
producers shall reregister with the departnment within sixty days of
changi ng ownershi p, changing address, or increasing herd sizes |ast
regi stered by twenty percent or nore.

(3) To facilitate registration, the departnent shall obtain from
the food safety and animal health division of the departnent of
agriculture a current list of all licensed dairy producers in the state
and mail a registration formto each |icensed dairy producer no |ater
than July 15, 1998.

(4) The formshall require the follow ng information

(a) The nane and address of the operator of the dairy farm

(b) The nane and address of the dairy farm

(c) The tel ephone nunber of the dairy farm

(d) The nunber of cows in the dairy farm

(e) The nunber of young stock in the dairy farm

(f) The nunber of acres owned and rented in the dairy farm and

(g) Whether the dairy producer is devel oping and/or using a dairy
nutrients managenent plan pursuant to the requirenents of this chapter.

(5) The departnent’s failure to reach a dairy producer by nail
shall not alter the obligation of the producer to register wth the
departnment within the tinme required.
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NEW SECTION. Sec. 4. (1) By October 1, 1998, the dairy nutrients
managenent i nspection teans shall initiate an i nspection programof al
dairy farms in the state. The purpose of the inspections is to
identify corrective actions for actual or immnent discharges that
threaten to violate the state’s water quality standards, to survey for
evidence of significant dairy nutrient discharges, to identify
producers who do not have an approved dairy nutrients managenent plan
or are not inplenenting a previously approved dairy nutrients
managenent plan, and to identify dairy producers who woul d benefit from
techni cal assistance prograns. The dairy nutrients managenent
i nspection teans shall conduct such additional inspections as are
necessary to ensure conpliance with state and federal water quality
requi renents, provided that all licensed dairy farns shall be i nspected
wi thin one year of the start of this program

(2) The dairy nutrients managenent inspection teans shall begin a
new round of inspections two years after the conpletion of the initial
i nspections, and every two years thereafter.

NEW_ SECTI O\ Sec. 5. (1) Al dairy producers |icensed under
chapter 15.36 RCW shall prepare a dairy nutrients nmanagenent plan.
Such plans shall be prepared and fully inplenmented by January 1, 2001.

(2) By Decenber 31, 1998, the comm ssion in conjunction with the
advi sory and oversight commttee established in section 7 of this act
shal | devel op a docunment clearly describing the elenments that a dairy
nutrients managenent plan nust contain to gain |ocal conservation
di strict approval.

(3) In preparing a dairy nutrients managenent plan, a dairy
producer shall use the standards and specifications devel oped by the
federal natural resource and conservation service, devel oped under
section 9 of this act, or those approved under section 7(3) of this
act .

(4) A dairy nutrients managenent plan for a dairy farm required
under this chapter is not subject to public disclosure and is exenpt
from public inspection and copyi ng.

NEW SECTION. Sec. 6. A dairy producer is in conpliance with the
provisions of this chapter if he or she has not caused a nmjor
violation, and has in effect a dairy nutrients managenent plan, or is
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in the process of conpleting and inplenenting such a plan as provided
within this chapter.

NEW SECTI ON. Sec. 7. (1) A dairy nutrients nmanagenent program
advi sory and oversight comnmttee is established. The commttee shal
be chaired by the executive secretary of the conservation conm ssion.
The purpose of the commttee is to provide direction to and oversi ght
of the dairy nutrients nanagenent inspection program as well as to
encourage the use of appropriate alternative technol ogi es and net hods

for managing dairy nutrients. Menbers shall be appointed by the
commi Sssi on.
(2) The comm ttee shall include representatives of the departnent,

the dairy industry, the conservation conmm ssion, conservation
districts, an environnental organization, and the shellfish industry.
In addition, the federal natural resources conservation service and t he
federal environnental protection agency shall each be invited to
appoint a representative to the commttee.

(3) The commttee shall performthe foll ow ng functions:

(a) Meet at least four tines per cal endar year;

(b) Maintain neeting mnutes and account for the resolution of
issues jointly identified by the comnmttee chairs as needing to be
addr essed;

(c) Review the annual data base report provided by the departnent
under section 8 of this act;

(d) Act as a forumto hear suggestions fromany interested parties,
including dairy farnmers, regarding inplenmentation of the dairy
nutrients managenent prograni

(e) Mnitor the developnment and use of the standards and
speci fications devel oped under section 9 of this act;

(f) Create and recommend standardized dairy farm nutrients
managenent facility inspection procedures and a reporting format to be
used by the departnent;

(g) Devel op performance-based criteria to determ ne the frequency
of inspections initiated under section 4 of this act; and

(h) Approve the use of dairy nutrients nmanagenent technol ogi es and
nmet hods ot her than those approved or provided by the natural resource
and conservation service, as conponents of nutrients managenent plans
under this chapter, provided the resulting performance standards neet
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or exceed t hose devel oped by the techni cal assistance teans established
in section 9 of this act.

(4) The advisory and oversight commttee does not replace or
infringe upon the authority, duties, or responsibilities of the
pol l uti on control hearings board.

NEW_ SECTI ON. Sec. 8. By Decenber 31, 1998, the departnent in
consultation with the advisory and oversight commttee shall devel op
and maintain a data base to account for the inplenentation of the
i nspection programidentified in section 4 of this act. The data base
shall track registration, inspection, regulatory and enforcenent
actions, and status of dairy nutrients managenent plans. A summary of
the data base information shall be provided quarterly to the dairy
nutrients managenent program advi sory and oversi ght commttee.

NEW_ SECTI ON. Sec. 9. (1) The conservation comm ssion shall
establish up to four dairy nutrients managenent technical assistance
teans by Decenber 31, 1998. The teans shall be geographically | ocated
t hroughout the state. Each team shall consist of one or nore
pr of essi onal engi neers and | ocal conservation district enpl oyees.

(2) By Cctober 1, 1999, each teamshall devel op a set of standards
and specifications to assist dairy producers in developing and
inplenmenting dairy nutrients managenent plans. Standards and
specifications developed by a technical assistance team shall be
appropriate to the soils and other conditions of that geographic area.

Sec. 10. RCW90.64.030 and 1993 ¢ 221 s 4 are each amended to read
as foll ows:

degradatioen;-)) The dairy nutrients mnanagenent inspection team nmay
investigate a dairy to determne whether a dairy producer is
regi stered, has an approved dairy nutrients managenent plan, and is
inpl ementing that plan. The ((departrent)) dairy nutrients nmanagenent
i nspection team may investigate a dairy ((anreal—feeding—operation))

farm to determne whether the operation is discharging directly

pol lutants or ((reeentty)) has ((diseharged)) a record of directly

di scharging pollutants into surface or ground waters of the state as
provi ded under the inspection programin section 4 of this act. The
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dairy nutrients managenent inspection teamshall nmake a witten report
of its findings and provide a copy of the report to the dairy producer
within fourteen days of the inspection. The ((departwent)) dairy
nutrients nmanagenent inspection team shall investigate a witten
conplaint filed wwth the departnent within ((ten—days)) forty-eight
hours and shall nmake a witten report of its findings including the
results of any water quality neasurenents, photographs, or other
pertinent information. A copy of the findings shall be provided ((upen
reguest)) to the dairy ((aniral—feedingoeperation)) producer subject to
the conplaint. Al findings shall be entered into the data base
identified in section 8 of this act.

( (Fhrose—dat+y—antal—feeding—operations—that—are)) A dairy farm
that is determned to be a significant contributor of pollution based
on actual water quality tests, photographs, or other pertinent
i nformation ((F#—FHﬁEd+a%e—eeFFGG%+¥€—&GF%6HS—&F€—H6%—pes%%b#e—)) shal
be ((é
shalH—be)) subject to the provisions of this chapter, unless the major
violation of water quality standards is a first occurrence for that
farmand the producer has not otherwi se had a history of nonconpliance
with those standards.

Sec. 11. RCW90. 64. 050 and 1993 ¢ 221 s 6 are each anended to read
as follows:

(1) The departnent has the follow ng duties:

(a) ldentify existing or potential water quality problens resulting
fromdairy farnms through inplenentation of the inspection programin
section 4 of this act;

(b) Receive, process, and verify conpl ai nts concerni ng di scharge of
pollutants fromall dairy farns ((+regardless—of—stze));

(c) Determne if a dairy-related water quality problem requires
i mredi ate corrective action under the Washi ngton state water pol |l ution
control laws, chapter 90.48 RCW or the Washi ngton state water quality
standards adopted under chapter 90.48 RCW (;—e+r—ether—autherities)).
The departnent shall maintain the | ead enforcenent responsibility;

(d) Admnister and enforce national pollutants discharge
elimnation systempermts for operators of concentrated dairy ani mal
feeding operations, where required by federal regulations((+)) and
((agmnster)) state | aws;
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nreeded)) Participate on the advisory and oversight committee;

(f) Encourage comunication and cooperation between |oca
departnment personnel and the appropriate conservation district
personnel ;

(9) ((Enceourage)) Require the use of ((federal—soet+l—conservation

practiees+for)) dairy ((waste)) nutrients managenent pl ans ((te—proteet
water—guali+ty)) for entities required to plan under this chapter. Such
plans shall neet the standards and specifications of:

(1) The natural resource and conservation service;

(ii) The geographically based standards under section 9 of this
act ;

(iii) Section 7(3) of this act; or

(iv) A professional engineer who neets the standards identified in
this section;

(h) Provide to the commssion and the advisory and oversight
commttee an annual report of dairy ((waste—poeHutien)) nutrients
managenent inspection, permtting, and enforcenment activities.

(2) The departnment may not delegate its responsibilities in
enf or cenent.

Sec. 12. RCW90. 64. 060 and 1993 ¢ 221 s 7 are each anended to read
as follows:

(1) If the ((departrent)) dairy nutrients nanagenent inspection
team determ nes that the operator of a dairy aninmal feeding operation
has the means to correct a water quality problemin a manner that wll
prevent future contam nation and does so pronptly and such correction
is maintained, the departnent shall cease pursuit of the conplaint.

(2) If the ((departrent)) dairy nutrients nanagenent inspection

team determ nes that an unresolved water quality problemfroma dairy
animal feeding operation requires imediate corrective action, the
departnent shall notify the ((eperater)) producer and the district in
whi ch the problemis | ocated.
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Sec. 13. RCW90.64.070 and 1993 c 221 s 8 are each amended to read
as foll ows:
(1) The conservation district has the follow ng duties:

(a) ((Adept—and—annvaly—updatethe—water—guality—seeten—+n—the
conservatton—di-stret—dat+ry—wastemanragerent—plan)) Provide technica

assistance to the departnent in identifying existing water quality
problens resulting from dairy farnms through inplenentation of the
i nspection programin section 4 of this act;

(b) ((#Gr—p&FP—{#——Phe—{H{E+4{%——&HH&&F—+{ﬁﬁﬁ%ﬁ——FﬂeF&de—{f—W&FeF

%ha%——a%e——FeFa%ed——%e——%h+s——ehap%e%)) | mediately refer conplaints

received from the public regarding discharge of pollutants to the
depart nent ;

(c) Encourage communication and cooperation between the
conservation district personnel and | ocal departnent personnel;

(d) ((Adept—and—car+y—out—a—conpttance—eoeptton+fremtevel—1t—tevel
2—evel—3,——or+—evel—4)) Provide technical assistance to dairy
producers in developing and inplenenting a dairy nutrients managenent
pl an; and

(e) Review and approve dairy nutrients nmanagenent pl ans.

(2) The district’'s capability to carry out its responsibilities
( (+Atheftour—tevels—of——conptianee)) under this chapter is contingent
upon the availability of funding and resources to inplenment a dairy
wast e managenent program
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Sec. 14. RCW90.64.080 and 1993 ¢ 221 s 9 are each anended to read
as follows:

(1) The conservation comm ssion has the follow ng duties:

(a) (( '
progress—+eports;-

{B))) Provide assistance as nay be appropriate to the conservation
districts in the discharge of their responsibilities as mnagenent
agenci es in dairy ((waste)) nutrients managenent pr ogram
i npl enent ati on;

((€e)y)) (b) Provide coordination for conservation district prograns
at the state level through special arrangenents with appropriate
federal and state agencies;

((y)) (c) Inform conservation districts of activities and
experiences of other conservation districts relative to agricultural
water quality protection, and facilitate an interchange of advice
experience, and cooperation between the districts;

((£e)y)) (d) Encourage comunication between the conservation
district personnel and |ocal departnent personnel;

((6))) (e) Appoint conservation district representatives to serve

on the ((eenptHance—review)) advisory and oversight commttee wth

advi ce of the Washi ngton association of conservation districts;

hy)) (f) Provide a chair to the advisory and oversight comittee;
and

(g) Work with the departnment to provide conmunication outreach to
representatives of agricultural and environnmental organizations to
recei ve feedback on inplenentation of this chapter

(2) The conm ssion’s capability to carry out its responsibilities
under this chapter is contingent upon the availability of funding and
resources to inplement a dairy ((waste)) nutrients managenent program

NEW SECTI ON. Sec. 15. (1) Wen corrective actions are required,
t he departnent shall provide copies of all final dairy farminspection
reports and docunentation of all formal regulatory and enforcenent
actions taken by the departnent to the | ocal conservation district and
to the appropriate dairy farmw thin fourteen days.
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(2) The local conservation district shall provide a copy of a
conpleted dairy nutrients managenent plan to the departnent within
fourteen days of plan approval by the district.

Sec. 16. RCW 90.48.144 and 1995 ¢ 403 s 636 are each anended to
read as foll ows:

Except as provided in RCW 43.05.060 through 43.05.080 and
43. 05. 150, every person who:

(1) Violates the terns or conditions of a waste discharge permt
i ssued pursuant to RCW 90.48. 180 or 90.48. 260 t hrough 90. 48. 262, or

(2) Conducts a comercial or industrial operation or other point
sour ce di scharge operation w thout a waste di scharge permt as required
by RCW 90. 48. 160 or 90. 48. 260 t hrough 90. 48. 262, or

(3) Violates the provisions of RCW90. 48. 080, or other sections of
this chapter, chapter 90.64 RCW or chapter 90.56 RCW or rules or
orders adopted or issued pursuant to ((erther—of)) those chapters,

shall incur, in addition to any other penalty as provided by law, a
penalty in an anmount of up to ten thousand dollars a day for every such
vi ol ati on. Each and every such violation shall be a separate and

distinct offense, and in case of a continuing violation, every day’s
conti nuance shall be and be deened to be a separate and distinct
violation. Every act of comm ssion or om ssion which procures, aids or
abets in the violation shall be considered a violation under the
provi sions of this section and subject to the penalty herein provided
for. The penalty anount shall be set in consideration of the previous
hi story of the violator and the severity of the violation’ s inpact on
public health and/or the environnment in addition to other relevant
factors. The penalty herein provided for shall be inposed pursuant to
the procedures set forth in RCW43. 21B. 300.

NEW SECTI ON. Sec. 17. The dairy waste managenent account is
created in the custody of the state treasurer. Al receipts from
nmonetary penalties |evied pursuant to violations of this chapter nust
be deposited into the account except those receipts held for tw weeks
under RCW 90. 64. 050. Expenditures from the account may be used only
for the commssion to provide grants to |ocal conservation districts
for the sole purpose of assisting dairy farnms to develop and fully
i npl enent dairy nutrients managenent plans. Only the chairman of the
conmi ssion or the chairman’s desi gnee may authorize expenditures from

HB 2915 p. 12
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the account. The account is subject to allotnment procedures under
chapter 43.88 RCW but an appropriation is not required for
expendi t ur es.

Sec. 18. RCW90. 48. 465 and 1997 ¢ 398 s 2 are each anended to read
as follows:

(1) The departnent shall establish annual fees to coll ect expenses
for issuing and adm nistering each class of permts under RCW
90. 48. 160, 90.48.162, and 90.48.260. An initial fee schedule shall be
established by rule within one year of March 1, 1989, and thereafter
the fee schedule shall be adjusted no nore often than once every two
years. This fee schedule shall apply to all permts, regardless of
date of issuance, and fees shall be assessed prospectively. Al fees
charged shall be based on factors relating to the conplexity of permt
i ssuance and conpliance and may be based on pollutant |oading and
toxicity and be designed to encourage recycling and the reduction of
the quantity of pollutants. Fees shall be established in ambunts to
fully recover and not to exceed expenses incurred by the departnent in
processing permt applications and nodifications, nonitoring and
eval uating conpliance with permts, conducting inspections, securing
| aboratory analysis of sanples taken during inspections, review ng
pl ans and docunments directly related to operations of permttees,
overseeing performance of delegated pretreatnent prograns, and
supporting the overhead expenses that are directly related to these
activities.

(2) The annual fee paid by a nmunicipality, as defined in 33 U S. C
Sec. 1362, for all donestic wastewater facility permts issued under
RCW 90. 48. 162 and 90. 48. 260 shall not exceed the total of a maxi mum of
fifteen cents per nonth per residence or residential equivalent
contributing to the nunicipality’ s wastewater system The depart nment
shal | adopt by rule a schedul e of credits for any nunicipality engagi ng
in a conprehensive nonitoring program beyond the requirenents inposed
by the departnent, with the credits available for five years fromMarch
1, 1989, and with the total anmpbunt of all credits not to exceed fifty
t housand dollars in the five-year period.

(3) The departnent shall ensure that indirect dischargers do not
pay twice for the admnistrative expense of a permt. Accordi ngly,
adm ni strative expenses for permts issued by a nmunicipality under RCW
90. 48. 165 are not recoverable by the departnent.
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(4) In establishing fees, the departnent shall consider the
econom c i npact of fees on small dischargers and the econom c i npact of
fees on public entities required to obtain permts for storm water
runoff and shall provide appropriate adjustnents. The fee for a
national pollutant discharge elimnation system permt issued for
di scharges related to manure or other dairy nutrients froma dairy farm
as defined under chapter 90.64 RCW shall be fifty cents per head of
cattle covered by the permt.

(5) Al fees collected under this section shall be deposited in the
water quality permt account hereby created in the state treasury.
Moneys in the account may be appropriated only for purposes of
adm nistering permts under RCW 90. 48. 160, 90.48. 162, and 90. 48. 260.

(6) Beginning with the biennium ending June 30, 1997, the
departnment shall present a biennial progress report on the use of
noneys from the account to the legislature. The report will be due
Decenber 31st of odd-nunbered years. The report shall consist of
information on fees «collected, actual expenses incurred, and
antici pated expenses for the current and follow ng fiscal years.

NEW SECTION. Sec. 19. RCW90.64.090 and 1993 c 221 s 10 are each
r epeal ed.

NEW SECTION.  Sec. 20. Sections 3 through 9, 15, and 17 of this
act are each added to chapter 90.64 RCW

~-- END ---
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