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H 4851. 2

SUBSTI TUTE HOUSE BI LL 2911

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By House Comm ttee on House CGovernnent Reform & Land Use (originally
sponsored by Representatives Reans, Cairnes and Thonpson)

Read first tine 02/ 05/98. Referred to Commttee on .

AN ACT Relating to substantive authority and inposition of
mtigation nmeasures under the state environnmental policy act; anmendi ng
RCW 36. 70B. 030, 36.70B. 040, 43.21C 060, 43.21C 065, 43.21C 240, and
82.02. 100; adding a new section to chapter 43.21C RCW and creating a
new secti on.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The | egislature recogni zes that the growth
managenent act is the fundanental building block of regulatory reform
The | egislature al so recogni zes that state and | ocal governnents have
i nvest ed consi derabl e resources in inplenenting chapter 36. 70A RCW t he
growt h nmanagenent act. The legislature therefore declares the
follow ng intent:

(1) Chapter 36.70A RCW together with chapters 36.70B and 36. 70C
RCW serve as the integrating framework for all other |and use | aws.

(2) Policy decisions related to devel opnent inpacts nade by | ocal
governnments in plans, regulations, and codes adopted pursuant to
chapter 36. 70A RCW are not to be reconsidered at the project review
| evel .

(3) Project-level environnental review should be used only to:
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(a) Review and docunent consistency with conprehensive plans and
devel opnent regqgul ati ons;

(b) Provide pronpt and coordi nated review by governnent agencies
and the public on conpliance with applicable policies, devel opnent
regul ati ons, and environnental | aws and plans, including mtigation for
specific project inpacts that have not already been considered and
addressed pursuant to chapter 36.70A RCW in a conprehensive plan,
subarea plan, or devel opnent regul ati on; and

(c) Ensure accountability by |ocal governnents to applicants and
the public for requiring and i nplenenting mtigation nmeasures.

(4) The authority for local governnents to inpose inpact fees by
ordi nance for infrastructure inpacts provides the exclusive basis for
mtigating such inpacts.

(5) Al land use |laws other than chapter 36. 70A RCWserve only to
suppl enent the provisions of that chapter.

Sec. 2. RCW 36.70B.030 and 1995 ¢ 347 s 404 are each anended to
read as foll ows:

(1) Fundanental I|and wuse planning choices mnmade in adopted
conprehensive plans and devel opnment regulations shall serve as the
foundation for project review The review of a proposed project’s
consi stency with applicabl e devel opnent regul ati ons, or in the absence
of applicable regulations the adopted conprehensive plan, under RCW
36. 70B. 040 shall incorporate the determ nations under this section.

(2) During project review, a |local government or any subsequent
reviewing body shall determne whether the itenms listed in this
subsection are defined in the devel opnent regul ati ons applicable to the
proposed project or, in the absence of applicable regulations the
adopt ed conprehensive plan. At a mninmum such applicable regul ations
or plans shall be determ native of the:

(a) Type of land use permtted at the site, including uses that may
be allowed wunder certain circunstances, such as planned wunit
devel opments and conditional and special uses, if the criteria for
t heir approval have been satisfied;

(b) Density of residential developnent in urban growh areas;
((and))

(c) Availability and adequacy of public facilities identified in
t he conprehensive plan, if the plan or devel opnent regul ati ons provide
for funding of these facilities as required by chapter 36. 70A RCW__and
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(d) Protection of critical areas.

(3) During project review, the |ocal governnment or any subsequent
reviewi ng body shall not reexamne alternatives to or hear appeals on
the itens identified in subsection (2) of this section, except for
i ssues of code interpretation. As part of its project review process,
a local government shall provide a procedure for obtaining a code
interpretation as provided in RCW 36. 70B. 110.

£5))) Nothing inthis sectionlimts the authority of a permtting
agency to approve, condition, or deny a project as provided in its
devel opment regul ati ons adopted under chapter 36. 70A RCW ( (anrd—+n—its

((é6}—SHbseePkens—é%}—PhFeagh—é4}—e#)) (5) This section ((apphy))
applies only to | ocal governnents planning under RCW 36. 70A. 040.

Sec. 3. RCW 36. 70B. 040 and 1997 c 429 s 46 are each anended to
read as foll ows:

(1) A proposed project’s consistency with a |ocal governnment’s
devel opnent regul ati ons adopted under chapter 36. 70A RCW or, in the
absence of applicabl e devel opnent regul ati ons, the appropriate el enents
of the conprehensive plan adopted under chapter 36. 70A RCW shall be
deci ded by the | ocal governnment during project review by consideration
of :

(a) The type of |and use;

(b) The level of developnent, such as units per acre or other
measures of density;

(c) Infrastructure, including public facilities and servi ces needed
to serve the devel opnent; ((and))

(d) The characteristics of the devel opnent, such as devel opnent
st andards; and
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(e) Protection of critical areas.

(2) I'n deciding whether a project is consistent, the determ nations
made pursuant to RCW 36. 70B. 030(2) shall be controlling.

(3) For purposes of this section, the term "consistency" shall
include all terms used in this chapter and chapter 36. 70A RCWto refer
to performance in accordance with this chapter and chapter 36. 70A RCW
including but not limted to conpliance, conformty, and consi stency.

(4) Nothing in this section requires docunmentation, dictates an
agency’s procedures for considering consistency, or limts a city or
county from asking nore specific or related questions with respect to
any of the four main categories listed in subsection (1)(a) through (d)
of this section.

(5) The departnent of community, trade, and econom c devel opnent is
authorized to develop and adopt by rule criteria to assist |ocal
gover nment s pl anni ng under RCW36. 70A. 040 to anal yze t he consi stency of
project actions. These criteria shall be jointly devel oped with the
department of ecol ogy.

NEW SECTI ON. Sec. 4. A new section is added to chapter 43.21C RCW
to read as foll ows:

A local governnment may only inpose a condition pursuant to RCW
43.21C. 060 for specific adverse environnmental inpacts of a project
action which are not deened to be adequately anal yzed and mtigated as
provided for in RCW43.21C. 240.

Sec. 5. RCW43.21C. 060 and 1983 ¢ 117 s 3 are each anended to read
as follows:

(1) The policies and goals set forth in this chapter are
suppl enmentary to those set forth in existing authorizations of all
branches of governnent of this state, including state agencies,
muni ci pal and public corporations, and counties, and to the provisions
of chapters 36. 70A, 36.70B, and 36. 70C RCW

(2) Any governnental action may be conditioned or denied pursuant
to this chapter if: ((PROVWBED—Fhat—sueh))

(a) The specific adverse environnental inpact to which the
condition or denial applies has not already been addressed and
mtigated as provided in ROW43.21C 065 and 43. 21C. 240;
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(b) The conditions or denials authorized under this section shal
be based upon policies identified by the appropriate governnental
authority and i ncorporated i nto regul ati ons, plans, or codes which are;.

(1) In effect on the date a conplete application is filed;

(ii) Consistent with the provisions of any conprehensive plan
subarea plans, or devel opnent regul ati ons adopted pursuant to chapter
36. 70A RCW

(iii) Formally designated by the agency (or appropriate | egislative
body, in the case of |ocal governnment) as possible bases for the

exercise of authority pursuant to this chapter((—Sueh—destgnation
shal-l—eeeur)) at the tinme specified by RCW43. 21C. 120( (——Sueh) ) .

(c) The action ((#ay—be)) is conditioned only to mitigate specific
adver se envi ronnmental inpacts which are identifiedinthe environnental
docunents prepared under this chapter((—7Fhese)) and the conditions
((shal—be)) are stated in witing by the decisionmaker((+-)); _and

(d) Mtigation neasures ((shall—be)) are reasonabl e and capabl e of
bei ng acconpl i shed.

(3) In order to deny a proposal under this chapter, an agency nust
find that:

((H)) (a) The proposal would result in significant adverse
inpacts identified in a final or supplenental environnental i npact
statenent prepared under this chapter; and

((2)) (b) Reasonable mtigation nmeasures are insufficient to
mtigate the identified inpact.

(4) Except for permts and variances issued pursuant to chapter
90. 58 RCW when such a governnental action, not requiring a |l egislative
decision, is conditioned or denied by a nonelected official of a | ocal

governmental agency, the decision shall be appealable to the
| egi slative authority of the acting |ocal governnental agency unless
that legislative authority formally elimnates such appeals. Such

appeal s shall be in accordance with procedures established for such
appeal s by the legislative authority of the acting | ocal governnental
agency.

Sec. 6. RCW43.21C. 065 and 1992 ¢ 219 s 1 are each anended to read
as follows:

A person ((fregui+red—to—pay—an—tinpact—Feefor—systeminproverents
pursuant—to—REOW-82-02050t+hreough—82-02-090)) shall not be required to

prepare an environnental inpact statenment pursuant to RCW43. 21C. 031 or
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to pay a fee pursuant to RCW 43.21C. 060 for ((these—sane)) system
i nprovenents for which an inpact fee may be inposed pursuant to RCW
82.02. 050 through 82.02.090.

Sec. 7. RCW43.21C 240 and 1995 ¢ 347 s 202 are each anended to
read as foll ows:

(1) ((H—the—regquirenrents—of—subseetion—{(2)—ofthis—seetion—are
determne—that)) For |local governnents planning under chapter 36.70A
RCW the requirenents for environnental analysis, protection, and
mtigation neasures in the county, city, or town’s devel opnent
regul ations ((and)), conprehensive plans, and subarea plans adopted
((under)) pursuant to chapter 36. 70A RCW (;—and—nh—other—appltiecable
tecal—state—orfederaltaws—and—+rules)) shall be deened to provide
adequate analysis of and mtigation for the specific adverse
environmental inpacts of the project action to which the requirenents
apply. The county, city, or town shall not inpose additional
mtigation under this chapter during project review to address any
specific adverse environnental inpacts addressed in the regulations,
conprehensi ve plans, and subarea plans, adopted pursuant to chapter
36. 70A RCW Project review shall be integrated with environnental
anal ysis under this chapter.

(2) A county, city, or town not planning under chapter 36. 70A RCW
may make the determ nation ((previded—For—n—subseeton—{1)—of—this
seet+on)) that its devel opnent reqgulations, conprehensive plan, or
subarea plans, or other applicable local, state, or federal |laws and
rules provide adequate analysis of and mtigation for the specific
adverse environnental inpacts of the project action to which the
requi renents apply if:

(a) In the course of project review, including any required
environnental analysis, the |ocal government considers the specific
probabl e adverse environnental inpacts of the proposed action and
determ nes that these specific inpacts are adequately addressed by the
devel opnment regulations or other applicable requirenents of the
conpr ehensi ve pl an, subarea plan el enent of the conprehensive plan, or
other local, state, or federal rules or |aws; and

(b) The | ocal government bases or conditions its approval on
conpliance with these requirenents or mtigati on neasures.
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(3) If a county, city, or ((tewrs—conprehenstve—plans—subarea

subseett+ons—{H—and{2)—ofthis—seetion)) town nekes the determ nation
provided for in subsection (2) of this section, the county, city, or
town shall not inpose additional mtigation under this chapter during
project review to address any specific adverse environnental inpacts
addressed in its requl ations, conprehensive plans, and subarea pl ans.
Project review shall be integrated with environnental analysis under
this chapter.

regui+red—or—alowed-byechapter—36-—70ARCW ) Subsections (2) and (3) of

this section shall apply only to a county, city, or town not planning
under RCW 36. 70A. 040.

(5) I'n deciding whether a specific adverse environnental inpact has
been addressed by an existing rule or law of another agency wth
jurisdiction ((w-th)) and environnental expertise with regard to a
specific environnmental inpact, the county, city, or town shall consult
orally or in witing with that agency and may expressly defer to that
agency. In making this deferral, the county, city, or town shall base
or condition its project approval on conpliance with these other
existing rules or |aws.

(6) Nothing in this section limts the authority of an agency in
its review or mtigation of a project to adopt or otherwise rely on
envi ronment al anal yses and requirenents under other |aws, as provided
by this chapter.

( ( FA—Fhis——seetion—~shall—apply—only—to—a—county—eity—or—town
planning—under—ROW-36—+70A—040-))

Sec. 8. RCWS82.02.100 and 1992 c 219 s 2 are each anended to read
as foll ows:
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This chapter provides the exclusive basis for requiring mtigation
for systeminprovenents specified in RCOW82.02.090. A person shall not
be required to pay a fee pursuant to RCW 43.21C 060 for any system
i nprovenents ((shalH—noet—be—requiredto—pay—an—inpact—Fee—under—RCW

specified in RCW 82. 02. 090.

NEW SECTI ON. Sec. 9. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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