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HOUSE BI LL 2865

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on
By Representatives Dyer, Skinner, Mirray and Cody
Read first time 01/21/98. Referred to Commttee on Health Care.

AN ACT Rel ating to standards for the establishnent and mai nt enance
of health carrier grievance procedures and establishing a pilot program
and study for external review of nmedical necessity clains under the
public enpl oyees benefit plan; anmendi ng RCW 48. 43. 055; reenacting and
amendi ng RCW 41. 05.075; adding a new section to chapter 48.43 RCW
creating a new section; and repealing RCW48. 46. 100.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI ON. Sec. 1. The purpose of this act is to provide
standards for the establishnent and mai nt enance of procedures by health
carriers to assure that covered persons have the opportunity for the
appropriate resolution of their grievances, as set forth in this act.
The legislature intends to further describe the existing rights of
covered persons to resolve grievances with their health carrier, and
does not alter or Iimt the existing rights of covered persons.

NEW SECTION. Sec. 2. A new section is added to chapter 48.43 RCW
to read as foll ows:

(1) Every health carrier shall use witten procedures for receiving
and resolving grievances from covered persons utilizing a two-I|eve
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internal grievance process. The provisions of chapter . . ., Laws of
1998 (this act) do not apply to utilization review reconsiderations
that are resolved within five business days of the utilization review
deci sion. Covered persons who renmain dissatisfied wth the utilization
review reconsi deration may submt a grievance. The health carrier’s
gri evance processes shall include nethods by which covered persons who
are unable to file witten grievances may notify the health carrier of
a grievance orally or through another alternative nechanismso that a
witten grievance may be submtted on behal f of the covered person with
heal th carrier assistance. At each |l evel of reviewof a grievance, the

health carrier shall include a person or persons with sufficient
background and authority to deliberate the nerits of the grievance and
establish appropriate ternms of resolution. The health carrier’s

medi cal director or a health care provider designated by the nedica

director shall be available to participate in the review of any
grievance involving a clinical issue or issues. A grievance that, in
addition, includes an issue of clinical quality of care as determ ned
by the health carrier’s nedical director or his or her designee may be
directed to the health carrier’s quality assurance conmttee for revi ew
and comment. This section does not alter any protections afforded
under statutes relating to confidentiality and nondi scoverability of
qual ity assurance activities and information.

(2)(a) An inquiry or conplaint that is resolved to the covered
person’s satisfaction by the health carrier at the tine of the initial
inquiry or conplaint is not considered a grievance subject to the
review, recording, and reporting requirenents of this section.

(b) The health carrier is required to provide tel ephone access for
pur poses of presenting a grievance for reviewto covered persons unabl e
to present a witten grievance because of limted English proficiency,
literacy problens, or disability. Each tel ephone nunber provi ded shal
be toll free or collect within the health carrier’s service area and
provi de reasonable access to the health carrier w thout undue del ays
during normal business hours.

(c) The health carrier shall provide reasonabl e assistance at al
stages of the grievance process to covered persons with limted English
proficiency, a literacy problem or a disability.

(3)(a) A grievance nay be submtted by a covered person or a
representative acting on behalf of the covered person through witten
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authority to assure protection of the covered person’s private
i nformation. A covered person wshing to have an authorized
representative act on his or her behalf nust provide the health carrier
wth witten authorization in order to have that representative
participate in any or all stages of the grievance process. Wthin
t hr ee busi ness days of receiving a grievance, the health carrier shal
acknowl edge in witing the receipt of the grievance and provide the
grievance coordinator’s nane and/or title, phone nunber, and the
address where additional information may be submtted by the covered
person or authorized representative. The health carrier shall nake a
reasonable effort to contact the covered person or authorized
representative to discuss the grievance prior to issuance of a witten
determ nati on. The health carrier shall process the grievance in a
reasonable length of tinme not to exceed thirty calendar days from
receipt of the witten grievance. If the grievance involves the
collection of information from sources external to the health carrier
and its participating providers, the health carrier has an additi onal
fourteen cal endar days to process the covered person’s grievance. The
time required to resolve the first-level review my be extended for a
specified period if nutually agreed upon by the covered person or
aut hori zed representative and the health carrier.

(b) The health carrier shall provide the covered person, or
aut hori zed representative, with a witten determnation of its review
withinthe tinme frane specified in (a) of this subsection. The witten
determ nation shall contain at a m ni num

(1) The health carrier’s decision in plain |anguage explaining the
grievance determnation and references to relevant policies,
procedures, and contract ternms in sufficient detail for the covered
person or authorized representative to respond further to the health
carrier’s decision; and

(1i) Wien the health carrier’s decision is not wholly favorable to
the covered person, a description of the process to obtain a second-
| evel grievance review of the decision, including the tine frames
required for submssion of a request by the covered person or
aut hori zed representative, and notice of the opportunity to appear in
per son.

(4)(a) A health carrier shall provide a second-level grievance
review for those covered persons who are dissatisfied with the first-
| evel grievance review decision and who submt a witten request for
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review wthin ninety days of receipt of the carrier’'s first-Ilevel
gri evance decision. The second-|evel review process shall include an
opportunity for the covered person or authorized representative to
appear in person before the representative or representatives of the
health carrier. The covered person or authorized representative nust
ask for a personal appearance in the witten request for a second-| evel
revi ew.

(b) The health carrier shall process the grievance in a reasonabl e
length of tinme, not to exceed thirty cal endar days fromrecei pt of the
request for a second-level review. The time required to resolve the
second- | evel review may be extended for a specified period if nutually
agreed upon by the covered person or authorized representative and the
health carrier.

(c) A health carrier’s procedures for conducting a second-| evel
revi ew nust include the foll ow ng:

(i) The second-I|evel review panel shall be conprised of
representatives of the health carrier not otherw se participating in
the first-level review |If the grievance involves a clinical issue or
issues, the health carrier shall appoint a health care provider
qualified to assess the clinical considerations of the case, not
previously involved with the grievance under review, and who does not
have a material financial interest in the outcone of the review,

(1i) The review panel shall schedule the review neeting to
reasonabl y accommbdat e the covered person or authorized representative
and not unreasonably deny a request for postponenent of the review
requested by the covered person or authorized representative of the
covered person; and

(tit) The health carrier shall notify the covered person or
aut hori zed representative in witing at | east fourteen cal endar days in
advance of the scheduled review date unless a shorter tinme frane is
agreed to by the health carrier and the covered person.

The review neeting shall be held at a location within the health
carrier’s service area that is reasonably accessible to the covered
person or authorized representative of the covered person. In cases
where a face-to-face neeting is not practical for geographic reasons,
a health carrier shall offer the covered person or authorized
representative the opportunity to communi cate with the revi ew panel, at
the health carrier’s expense, by conference call, video conferencing,
or other appropriate technology as determned by the health carrier.
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(d) The health carrier shall issue a witten decision to the
covered person or authorized representative within five busi ness days
of conpleting the review neeting. The decision shall include:

(1) Astatenent of the health carrier’s understandi ng of the nature
of the grievance and all pertinent facts;

(1i) The health carrier’s decision in plain |anguage expl ai ning the
grievance determnation and references to relevant policies,
procedures, and contract terns; and

(ti1) Notice of the insurance comm ssioner’s toll-free nunber and
addr ess.

(e) Determnation of a grievance at the second | evel of reviewthat
is unfavorable to the covered person may be submtted by the covered
person or authorized representative to nonbinding nedi ati on or anot her
avai |l abl e, mutual | y agreeabl e di spute resol uti on procedure. Mediation
shall be conducted under nediation rules simlar to those of the
American arbitration association, the center for public resources, the
judicial arbitration and nediation service, RCW7.70.100, or any ot her
rules of nmediation agreed to by the parties.

(5) Each health carrier as defined in this chapter shall file with
the comm ssioner its procedures for review and adjudication of
grievances initiated by covered persons.

(6) The health carrier shall nmintain accurate records in a
gri evance | og of each grievance to include the foll ow ng:

(a) A description of the grievance, the date received by the health
carrier, and the nane and identification nunber of the covered person;
and

(b) A statenment as to which level of the grievance procedure the
grievance has been brought, the date at which it was brought to each
| evel , the decision reached at each | evel, and a summary descri ption of
the rationale for the deci sion.

(7) Each health carrier shall submt an annual report to the
comm ssioner no later than March 31st and nmeke its grievance |og
avail abl e to the comm ssioner for inspection upon request. The annual
report shall not include information that identifies specific persons.

(a) The annual report shall include a summary of the foll ow ng,
broken down into the followng three categories: Managed nedica
assi stance plans, commonly known as "healthy options"; closed network
pl ans; and poi nt of service/other:

(1) The total nunber of grievances received in the reporting year;
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(1i) The nunber of closed grievances in each of the categories
listed in (b) of this subsection;

(ti1) The nunmber and percentage of grievances in each of the
categories listed in (b) of this subsection in which the health
carrier’s initial decision is upheld and the nunber and percentage in
which the initial decisionis reversed at the closure of the grievance;

(1v) The nunber and percentage of all grievances that are cl osed at
the first level of review

(v) The nunber and percentage that are closed at the second | evel
of review, and

(vi) The average length of tine between filing of a grievance and
cl osure of the grievance.

(b) A health carrier must report each grievance according to the
nature of the grievance. The nature of the grievance shall be
determ ned according to the categories listed in this subsection. The
health carrier nust report each grievance in one category only, and
must have a systemthat allows the health carrier to report accurately
in the specified categories and to clearly identify how internal
grievance |l og categories related to the reporting categories specified
in this subsection. If a grievance could fit in nore than one
category, a health carrier shall report the grievance in the category
established in this subsection that the health carrier determ nes to be
the nost appropriate for the grievance. The categories of grievances
are as foll ows:

(1) Access problens, including tinmeliness and the availability of
a provider;

(i1) Denials based on nedi cal necessity;

(ti1) Denials based on other coverage issues, including denials
based on the service being out of plan, out of area, or not a covered
benefit;

(iv) Eligibility;

(v) Adinical quality of care;

(vi) Referral issues;

(vii) Enmergency services; and

(viiti) Admnistrative and quality of business service issues with
the health carrier.

(c) For purposes of this subsection:

(i) "Closed network plan" nmeans an enpl oyer group or individua
pl an that requires covered persons to use network providers under the
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terms of the plan except under very limted circunstances such as for
enmer genci es outside the service area; and

(1i) "C osed grievance" neans a grievance in which a determ nation
has been nade and the determ nation either is not or cannot be appeal ed
within the health carrier’s grievance procedure, or the health carrier
determ nes that the conplainant is no | onger pursuing the grievance.

(8 A notice of the availability and the requirenents of the
gri evance procedure, including the address where a witten grievance
may be filed, shall be included in or attached to the policy,
certificate, nmenbership booklet, outline of coverage, or other evidence
of coverage provided by the health carrier to its enroll ees.

The notice shall include a toll-free or collect tel ephone nunber
for a covered person to obtain a verbal explanation of the grievance
pr ocedure.

(9) Information about how to access the grievance process shal
al so be provided to covered persons: At |east annually; upon witten
deni al; upon witten notice of a reduction or term nation of requested
servi ces; at each stage of the grievance process if a denial is issued;
and upon request.

(10) A health carrier shall establish witten procedures for the
expedited review of a grievance involving a situation where thetine to
resolve a grievance according to the procedures set forth in this
section would seriously jeopardize the |life or ultimte health care
out cone of a covered person. A request for an expedited review may be
submtted orally or in witing by a covered person or authorized

representative. A health carrier’s procedures for establishing an
expedited review process shall include the foll ow ng:

(a) The health carrier shall appoint an appropriate health care
provider to participate in expedited reviews and shall provide

reasonabl e access to specialty providers who typically nmanage the i ssue
under review.

(b) Al necessary information, including the health carrier’s
decision, shall be transmtted between the health carrier and the
covered person or authorized representative by tel ephone, facsimle, or
the nost expeditious nethod available as determined by the health
carrier.

(c) A health carrier shall make a decision and notify the covered
person or authorized representative of the covered person as
expeditiously as the nedical condition of the covered person requires,
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but no nore than two busi ness days or seventy-two hours, whichever is
| ess after the request for expedited review is received by the health
carrier.

(d) A health carrier shall provide witten confirmation of an
expedited review decision wthin two business days of providing
notification of that decision to the enrollee, if the initial
notification was not in witing. The witten notification shall
contain the provisions required in subsection (3)(b) of this section
pertaining to a first-level grievance review

(e) In any case where the expedited revi ew process does not resol ve
the grievance, the covered person or authorized representative may
request a second-1level grievance review. In conducting the second-
| evel grievance review, the health carrier shall adhere to tinme frames
t hat are reasonabl e under the circunmstances, but in no event to exceed
the time frames specified in subsection (4) of this section pertaining
to second-Ilevel grievance review.

Sec. 3. RCW48.43.055 and 1995 ¢ 265 s 20 are each anended to read
as follows:

Each health carrier as defined under RCW48.43. 005 shall file with
the comm ssioner its procedures for review and adjudication of
conplaints initiated by covered persons or health care providers.
Procedures filed under this section shall provide a fair review for
consideration of conplaints. Every health carrier shall provide
reasonabl e neans whereby ((any—persen)) a health care provider
aggrieved by actions of the health carrier may be heard in person or by
their authorized representative on their witten request for review
If the health carrier fails to grant or reject such request wthin
thirty days after it is nade, the conplaining ((persenr)) health care
provider may proceed as if the conplaint had been rejected. A
conpl ai nt that has been rejected by the health carrier may be submtted
to nonbi ndi ng nedi ation. Medi ati on shall be conducted pursuant to
medi ation rules simlar to those of the Anerican arbitration
associ ation, the center for public resources, the judicial arbitration
and medi ation service, RCW7.70.100, or any other rules of nediation
agreed to by the parties.

Sec. 4. RCWA41.05.075 and 1994 sp.s. ¢ 9 s 724, 1994 ¢ 309 s 3,
and 1994 c 153 s 6 are each reenacted and anended to read as foll ows:
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(1) The adm nistrator shall provide benefit plans designed by the
board through a contract or contracts with insuring entities, through
sel f-fundi ng, self-insurance, or other nethods of providing insurance
coverage authorized by RCW 41. 05. 140.

(2) The adm nistrator shall establish a contract bidding process
t hat :

(a) Encourages conpetition anong insuring entities;

(b) Maintains an equitable relationship between prem uns charged
for simlar benefits and between risk pools including prem uns charged
for retired state and school district enpl oyees under the separate risk
pool s established by RCW 41. 05.022 and 41.05.080 such that insuring
entities may not avoid risk when establishing the premumrates for
retirees eligible for nedicare;

(c) Istinmely to the state budgetary process; and

(d) Sets conditions for awarding contracts to any insuring entity.

(3) The adm nistrator shall establish a requirenment for review of
utilization and financial data fromparticipating insuring entities on
a quarterly basis.

(4) The adm nistrator shall centralize the enrollnent files for al
enpl oyee and retired or disabled school enployee health plans offered
under chapter 41.05 RCWand devel op enrol | ment denographics on a pl an-
speci fi c basis.

(5) Al clains data shall be the property of the state. The
adm nistrator may require of any insuring entity that submts a bid to

contract for coverage all information deenmed necessary including
subscri ber or nmenber denographic and clains data necessary for risk
assessnent and adjustnent calculations in order to fulfill the

admnistrator’s duties as set forth in this chapter

(6) Al contracts with insuring entities for the provision of
health care benefits shall provide that the beneficiaries of such
benefit plans may use on an equal participation basis the services of
practitioners |icensed pursuant to chapters 18.22, 18.25, 18.32, 18.53,
18.57, 18.71, 18.74, 18.83, and 18.79 RCW as it applies to registered
nurses and advanced regi stered nurse practitioners. However, nothing
in this subsection may preclude the adm nistrator from establishing
appropriate utilization controls approved pursuant to RCW41. 05. 065( 2)
(a), (b), and (d).

(7) Beginning in January 1990, and each January thereafter until
January 1996, the adm nistrator shall publish and distribute to each
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school district a description of health care benefit plans avail able
through the authority and the estimated cost if school district
enpl oyees were enrol | ed.

(8) The admnistrator may provide contractual incentives to
insuring entities who agree to participate in a voluntary two-year
pilot program for independent external review of nedical necessity
gri evances. The costs and benefits of external review and other
processes for resolution of nedical necessity grievances shall be
studied in accord with the provisions of RCW 41.05. 150. The pil ot
program shall involve an external review nechanism subject to the
following requirenents and with the follow ng characteristics:

(a) The process is available to enrolled state enpl oyees and their
dependent s who have been deni ed coverage for otherw se covered services
based on a determination by the insuring entity that the proposed
service or treatnent does not neet the admnistrator’s definition of
nedi cal necessity; the service is not considered experinental or
investigational by the plan; the enrollee has conplied wth and
exhausted the insuring entity’s grievance procedure; and the proposed

service or treatnent involves an otherw se covered service that would
anpunt to ten thousand dollars or nobre in expense to the enrollee in a
t wel ve- nont h _peri od;

(b) The insuring entity nmust notify eligible enrollees in witing

of the opportunity to request external review as part of the
notification of final grievance determ nations;

(c) The adm nistrator shall certify as eligible the external review
entity or entities, and shall assure that eligible cases are randomy
assigned for reviewif nore than one reviewentity is certified;

(d) Costs of the external review shall be borne by the insuring
entity;

(e) The recommendations of the expert reviewer shall be binding on
the insuring entity;

(f) The adm nistrator shall assure that any external reviewentity
has the follow ng qualifications:

(i) Reviewers nust be licensed physicians or other appropriate
state-requlated health care providers know edgeable about the
recommended service or treatnent through five years’ actual clinica
experience in the preceding ten years, and have no history of
disciplinary action or sanctions taken or pending by any hospital
governnment, or requlatory body; and
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(ii) Neither the expert reviewer nor the external reviewentity my
have any material professional, imediate famlial, or naterial
financial interest with any of the following: The insuring entity; any
officer, director, or managenent enployee of the insuring entity; the
provi der proposing the service or treatnment, the provider’s nedica
group, or the independent practice association; the institution at
which the service or treatnent would be provided; the devel opnent or
manuf acture of the principal drug, device, or procedure or other
therapy proposed for coverage; or any person in the enrollee’s
i mediate famly;

(g) The external review entity shall be required to conplete
reviews within thirty days unless the adm nistrator extends the review
period in exceptional circunstances;

(h) The external review entity nust have a quality assurance
nmechanismin place that ensures the tineliness and quality of reviews;
the qualifications, inpartiality, and freedomfromconflict of interest
of the expert reviewers; and the confidentiality of nedical records and
review materials;

(i) An external reviewentity and any expert reviewers assigned by
the entity shall not be liable for danages arising fromdeterm nations
made in good faith pursuant to this section

(J) The administrator, with consultation of the health care policy
technical advisory conmmttee authorized in RCW 41.05.150, shall
comm ssion a study of procedures utilized to resolve nedical necessity
grievances by enrolled participants in state enpl oyee coverage provi ded
through insuring entities and self-funding arrangenents. The study
shall analyze existing processes, and any external review pilot
prograns initiated pursuant to this subsection. An_interim report
shall be produced no |later than Septenber 1, 1999, and a final report
shall be produced no later than six nonths after conpletion of the
pilot programoutlined in this subsection; and

(k) For the purpose of this subsection, "insuring entity" includes
self-funded nedical plans offered for the benefit of state enployees
and their dependents.

NEW SECTION. Sec. 5. RCWA48.46.100 and 1975 1st ex.s. ¢ 290 s 11
are each repeal ed.

--- END ---
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