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HOUSE BI LL 2844

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By Representatives Constantine, Ballasiotes, Costa, D ckerson, Cody,
Radcliff, Sheahan, O Brien, Butler, Kenney, Wod, Ogden, Cooper,
Tokuda, Anderson and Lantz

Read first tine 01/21/98. Referred to Commttee on Law & Justi ce.

AN ACT Relating to nental illness; anending RCW 71.05.010,
71.05.020, 71.05.030, 71.05.035, 71.05.130, 71.05.150, 71.05. 200,
71.05.210, 71.05.250, 71.05.280, 71.05.330, 71.05.340, 71.05.370,
71.05.390, 71.05.530, 71.05.560, 10.77.005, 10.77.010, 10.77.020,
10. 77.030, 10.77.040, 10.77.060, 10.77.070, 10.77.080, 10.77.090,
10.77.110, 10.77.140, 10.77.150, 10.77.180, 10.77.190, 10.77.200,
10.77.210, 10.77.240, and 10.97.030; adding new sections to chapter
71.05 RCW adding new sections to chapter 10.77 RCW creating new
sections; recodifying RCW 10.77.005; repealing RCW 71.05.015
71.05.080, and 71.05.490; naki ng an appropriation; providing effective
dates; and decl aring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEWSECTION. Sec. 1. It istheintent of the legislature to: (1)
Clarify that it is the nature of a person’s current conduct, current
mental condition, history, and likelihood of commtting future acts
that pose a threat to public safety or hinself or herself, rather than
sinple categorization of offenses, that should determ ne treatnent
procedures and level; (2) inprove and clarify the sharing of
i nformati on between the nental health and crim nal justice systens; and
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(3) provide additional opportunities for nental health treatnent for
per sons whose conduct threatens hinself or herself or threatens public
safety and has led to contact with the crimnal justice system

The | egislature recognizes that a person can be inconpetent to
stand trial, but does not present a likelihood of serious harm The
| egi slature does not intend to create a presunption that a person who
is found inconpetent to stand trial presents a |ikelihood of serious
harmrequiring civil commtnent.

Sec. 2. RCW71.05.010 and 1997 ¢ 112 s 2 are each anended to read
as follows:

The provisions of this chapter are intended by the |egislature:

(1) To ((end)) prevent inappropriate, indefinite conmtnent of
mentally disordered persons and to elimnate legal disabilities that
arise fromsuch conm tnment;

(2) To provide pronpt evaluation and tinely and appropriate
treatment of persons with serious nental disorders;

(3) To safeguard individual rights;

(4) To provide continuity of care for persons with serious nental
di sorders;

(5 To encourage the full wuse of all existing agencies,
pr of essi onal personnel, and public funds to prevent duplication of
servi ces and unnecessary expenditures;

(6) To encourage, whenever appropriate, that services be provided
wi thin the comunity;

(7) To protect the public safety.

Sec. 3. RCW71.05.020 and 1997 c 112 s 3 are each anended to read
as foll ows:
For the purposes of this chapter:

(1) "Antipsychotic medi cati ons, " al so referred to as
"neuroleptics,” neans that class of drugs primarily used to treat
serious manifestations of nental illness associated wth thought

di sorders and ((ewr+entty)) includes phenothi azi nes, thioxanthenes,
but yr ophenone, di hydroi ndol one, and di benzoxazi pi ne;

(2) "Attending staff" nmeans any person on the staff of a public or
private agency having responsibility for the care and treatnent of a
patient;
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(3) "County designated nental health professional” neans a nental
health professional appointed by the county to perform the duties

specified in this chapter;

(4) "Custody" neans involuntary detention under the provisions of
this chapter or chapter 10.77 RCW uninterrupted by any period of
unconditional release froma facility providing involuntary care and
treat ment;

((4))) (5) "Departnent” nmeans the departnent of social and health
servi ces;

((65))) (6) "Developnental disabilities professional” neans a
person who has specialized training and three years of experience in
directly treating or wrking wth persons wth devel opnenta
disabilities and is a psychiatrist, psychol ogi st, or social worker, and
such ot her devel opnental disabilities professionals as nmay be defined
by rul es adopted by the secretary;

((€6))) (7) "Devel opnental disability" means that condition defined
in RCW 71A. 10. 020( 2);

((H)) (8) "Evaluation and treatnent facility" nmeans any facility
whi ch can provide directly, or by direct arrangenent wth other public
or private agencies, energency evaluation and treatnent, outpatient
care, and tinely and appropriate inpatient care to persons suffering
from a nental disorder, and which is certified as such by the
departnment. A physically separate and separately operated portion of
a state hospital may be designated as an evaluation and treatnent
facility. Afacility which is part of, or operated by, the departnent
or any federal agency will not require certification. No correctional
institution or facility, or jail, shall be an eval uation and treat nent
facility wthin the nmeaning of this chapter;

((8))) (9) "Gavely disabled" neans: (a) A condition in which a
person, as a result of a nental disorder((+—+a))) (i) is in danger of
serious physical harmresulting froma failure to provide for his or
her essential human needs of health or safety((s)). or ((£b))) (ii)
mani fests severe deterioration in routine functioning evidenced by
repeated and escalating |oss of cognitive or volitional control over
his or her actions and is not receiving such care as is essential for
his or her health or safety; or (b) a person who has nmet the criteria
set forth in RCW10.77.090(1)(c);

((69)9)) (10) "Habilitative services" neans those services provi ded
by program personnel to assist persons in acquiring and maintaining
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life skills and in raising their levels of physical, nental, social,
and vocational functioning. Habilitative services include education,
training for enploynent, and therapy. The habilitative process shal
be undertaken with recognition of the risk to the public safety
presented by the individual being assisted as manifested by prior
charged crim nal conduct;

((£2x6))) (11) "Individualized service plan" neans a plan prepared
by a devel opnental disabilities professional with other professionals
as a team for an individual with devel opnental disabilities, which
shal | state:

(a) The nature of the person’s specific problens, prior charged
crim nal behavior, and habilitation needs;

(b) The conditions and strategi es necessary to achi eve t he purposes
of habilitation;

(c) The internediate and |ong-range goals of the habilitation
program wth a projected tinetable for the attainnment;

(d) The rationale for using this plan of habilitation to achieve
those internedi ate and | ong-range goal s;

(e) The staff responsible for carrying out the plan;

(f) Were relevant in light of past crimnal behavior and due
consideration for public safety, the criteria for proposed novenent to
| ess-restrictive settings, criteria for proposed eventual discharge
from involuntary confinenment, and a projected possible date for
di scharge frominvoluntary confinenent; and

(g) The type of residence imediately anticipated for the person
and possible future types of residences;

(((xH)) (12) "Judicial commtnent” means a conm tnment by a court
pursuant to the provisions of this chapter;

((+2r)) (13) "Likelihood of serious harnf neans:

(a) A substantial risk that: (i) Physical harmw Il be inflicted
by an indivi dual upon his or her own person, as evidenced by threats or
attenpts to conmt suicide or inflict physical harm on onesel f((i—b)
a—substantial—+isk—that)); (ii) physical harmw Il be inflicted by an
i ndi vi dual upon anot her, as evi denced by behavi or whi ch has caused such
harm or which places another person or persons in reasonable fear of
sust ai ning such harm (—er—(e)—a—substantial—+isk—that)); or (iii)
physical harmw |l be inflicted by an individual upon the property of
ot hers, as evidenced by behavi or which has caused substantial |oss or
damage to the property of others; or
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((££3))) (b) The individual has threatened the physical safety of
anot her and has a history of one or nore violent acts as defined in RCW
10. 77.010. For the purposes of this subsection "history" refers to the
period of tinme ten years prior to the filing of a petition under this
chapter, excluding any tine spent in confinenent in a nental health
facility or as a result of a crimnal conviction;

(14) "Mental disorder” neans any organic, nental, or enotiona
i npai rment which has substantial adverse effects on an individual’s
cognitive or volitional functions;

((4)y)) (15) "Mental health professional"™ means a psychiatrist,
psychol ogi st, psychiatric nurse, or social worker, and such other
mental health professionals as nmay be defined by rul es adopted by the
secretary pursuant to the provisions of this chapter;

((£25))) (16) "Peace officer"” nmeans a | aw enforcenent official of
a public agency or governnental unit, and i ncl udes persons specifically
given peace officer powers by any state law, [|ocal ordinance, or
judicial order of appointnent;

((£x6)y)) (17) "Private agency" neans any person, partnershinp,
corporation, or association not defined as a public agency, whether or
not financed in whole or in part by public funds, which constitutes an
eval uation and treatnent facility or private institution, hospital, or
sanitarium which is conducted for, or includes a departnent or ward
conducted for the care and treatnent of persons who are nentally ill;

((xAH)) (18) "Professional person" ((shatH)) neans a nental health
prof essional, as above defined, and shall also nmean a physician,
regi stered nurse, and such others as nmay be defined by rul es adopt ed by
the secretary pursuant to the provisions of this chapter;

((28y)) (19) "Psychiatrist" nmeans a person having a license as a
physi ci an and surgeon in this state who has in addition conpleted three
years of graduate training in psychiatry in a program approved by the
Aneri can nedi cal association or the American osteopathic association
and is certified or eligible to be certified by the American board of
psychi atry and neur ol ogy;

((29Y)) (20) "Psychol ogi st" nmeans a person who has been |icensed
as a psychol ogi st pursuant to chapter 18.83 RCW

((26))) (21) "Public agency"” nmeans any evaluation and treatnent
facility or institution, hospital, or sanitarium which is conducted
for, or includes a departnent or ward conducted for, the care and
treatnent of persons who are nentally ill or deranged, if the agency is
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operated directly by, federal, state, county, or municipal governnent,
or a conbi nation of such governnents;

((£25))) (22) "Resource managenent services" has the meani ng given
in chapter 71.24 RCW

((22))) (23) "Secretary" nmeans the secretary of the departnent of
social and health services, or his or her designee;

((23y)) (24) "Social worker" nmeans a person with a nmaster’s or
further advanced degree from an accredited school of social work or a
degree deened equi val ent under rul es adopted by the secretary.

Sec. 4. RCW71.05.030 and 1985 ¢ 354 s 31 are each anended to read
as follows:

Persons suffering froma nental disorder nmay not be involuntarily
commtted for treatnment of such di sorder except pursuant to provisions
of this chapter, chapter 10.77 RCW ((er—+ts—sueeesser)), chapter 71.06
RCW chapter 71.34 RCW transfer pursuant to RCW 72.68.031 through
72.68.037, or pursuant to court ordered eval uation and treatnent not to
exceed ninety days pending a crimnal trial or sentencing.

Sec. 5. RCW71.05.035 and 1989 ¢ 420 s 2 are each anended to read
as follows:

( (WHth—respeet—to—~chapter—420—Laws—ef—1989,-)) The legislature
finds that anong those persons who endanger the safety of others by
commtting ((feleny)) crines are a small nunber of persons wth
devel opnmental disabilities. Wile their conduct is not typical of the
vast mgjority of persons wth developnental disabilities who are
responsible citizens, for their own welfare and for the safety of
others the state may need to exercise control over those few dangerous
i ndi viduals who are devel opnental |y di sabl ed, have been charged with
((feloeny)) crines that involve athreat to public safety, and have been
found either inconpetent to stand trial or not guilty by reason of
insanity. The l|egislature finds, however, that the use of civil
comm t ment procedures under chapter 71.05 RCWto effect state control
over dangerous devel opnental |y di sabl ed persons has resulted in their
commtment toinstitutions for the nentally ill. The |egislature finds
that existing progranms in nental institutions may be i nappropriate for
persons who are devel opnental | y di sabl ed because the services provi ded
in nmental institutions are oriented to persons with nental illness, a
condition not necessarily associated with devel opnental disabilities.

HB 2844 p. 6



© 00 N O Ol WDN P

[
o

11
12
13
14
15
16
17
18
19
20
21
22

23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

Therefore, the |legislature believes that, where appropriate, and
subj ect to avail abl e funds, persons with devel opnental disabilities who
have been charged with ((feleny)) crimes that involve a threat to
public safety and have been found inconpetent to stand trial or not
guilty by reason of insanity should receive state services addressing
their needs, that such services nust be provided in conformance with an
i ndi vidual habilitation plan, and that their initial treatnent should
be separate and discrete fromtreatnent for persons involved in any
other treatnent or habilitation programin a manner consistent with the
needs of public safety.

Sec. 6. RCW71.05.130 and 1991 ¢ 105 s 3 are each anended to read
as follows:

I n any judicial proceeding for involuntary comm tnent or detention,
or in any proceeding challenging such commtnent or detention, the
prosecuting attorney for the county in which the proceeding was
initiated shall represent the individuals or agencies petitioning for
commtnment or detention and shall defend all challenges to such
comm tment or detention: PROVIDED, That ((after—Janvary—21—31986+)) the
attorney general shall represent and provide | egal services and advice
to state hospitals or institutions with regard to all provisions of and
proceedi ngs under this chapter except in proceedings initiated by such
hospitals and institutions seeking fourteen day detention.

Sec. 7. RCW71.05.150 and 1997 ¢ 112 s 8 are each anended to read
as follows:

(1)(a) When a county designated nental health professional
( (destghated—bythe—ecounty)) who receives information alleging that a
person, as aresult of a nental disorder: (i) Presents a |likelihood of
serious harm(;—e+)). (ii) is gravely disabled; ((sueh—rental—heatth
professtonal)) or (iii) has been referred under RCW 10.77.090; nmay,
after investigation and eval uation of the specific facts alleged((5))
and of the reliability and credibility of ((the)) any person ((er
persens—+—any;)) providing information to initiate detention,
((ay+)) Iif satisfied that the allegations are true and that the person
will not voluntarily seek appropriate treatnent, file a petition for
initial detention. Before filing the petition, the county designated
ment al heal t h prof essi onal nust personally interviewthe person, unless
t he person refuses an interview, and determ ne whether the person wll
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voluntarily receive appropriate evaluation and treatnent at an
eval uation and treatnment facility.

(b) Whenever it appears, by petition for initial detention, to the
sati sfaction of a judge of the superior court that a person presents,
as a result of a nental disorder, a |ikelihood of serious harm or is
gravely disabl ed, and that the person has refused or failed to accept
appropriate evaluation and treatnent voluntarily, the judge may issue
an order requiring the person to appear within twenty-four hours after
service of the order at a designated evaluation and treatnent facility
for not nore than a seventy-two hour evaluation and treatnent period.
The order shall state the address of the evaluation and treatnent
facility to which the person is to report and whether the required
seventy-two hour eval uation and treatnent services may be delivered on
an outpatient or inpatient basis and that if the person nanmed in the
order fails to appear at the evaluation and treatnent facility at or
before the date and tine stated in the order, such person my be
involuntarily taken into custody for evaluation and treatnent. The
order shall al so designate retained counsel or, if counsel is appointed
froma list provided by the court, the name, business address, and
t el ephone nunber of the attorney appointed to represent the person.

(c) The nmental health professional shall then serve or cause to be
served on such person, his or her guardian, and conservator, if any, a
copy of the order to appear together with a notice of rights and a
petition for initial detention. After service on such person the
mental health professional shall file the return of service in court
and provide copies of all papers in the court file to the evaluation
and treatnment facility and the designated attorney. The nental health
prof essional shall notify the court and the prosecuting attorney that
a probabl e cause hearing will be held within seventy-two hours of the
date and tine of outpatient evaluation or adm ssion to the eval uation
and treatment facility. The person shall be permtted toremainin his
or her home or other place of his or her choosing prior to the tinme of
eval uation and shall be permtted to be acconpani ed by one or nore of
his or her relatives, friends, an attorney, a personal physician, or
ot her professional or religious advisor to the place of evaluation. An
attorney acconpanying the person to the place of evaluation shall be
permtted to be present during the adm ssion eval uation. Any ot her
i ndi vi dual acconpanyi ng the person nmay be present during the adm ssion
eval uati on. The facility may exclude the individual if his or her
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presence would present a safety risk, delay the proceedings, or
otherwise interfere with the eval uation

(d) If the person ordered to appear does appear on or before the
date and tine specified, the evaluation and treatnent facility my
admt such person as required by RCW71. 05. 170 or may provi de treat nent

on an outpatient basis. |f the person ordered to appear fails to
appear on or before the date and tinme specified, the evaluation and
treatment facility shall imediately notify the nental health

pr of essi onal desi gnated by the county who nmay notify a peace officer to
take such person or cause such person to be taken into custody and
placed in an evaluation and treatnent facility. Shoul d the nental
heal th professional notify a peace officer authorizing himor her to
take a person into custody under the provisions of this subsection, he
or she shall file wth the court a copy of such authorization and a
notice of detention. At the tinme such person is taken into custody
t here shall commence to be served on such person, his or her guardi an,
and conservator, if any, a copy of the original order together with a
notice of detention, a notice of rights, and a petition for initia
detenti on.

(2) When a nental health professional designated by the county
receives information alleging that a person, as the result of a nental
di sorder, presents an inmmnent |ikelihood of serious harm or is in
i mm nent danger because of being gravely disabled, after investigation
and eval uation of the specific facts alleged and of thereliability and
credibility of the person or persons providing the information if any,
the nmental health professional may take such person, or cause by oral
or witten order such person to be taken into energency custody in an
eval uation and treatment facility for not nore than seventy-two hours
as described in RCW 71. 05. 180.

(3) A peace officer may take such person or cause such person to be
taken into custody and placed in an evaluation and treatnent facility
pursuant to subsection (1)(d) of this section.

(4) A peace officer may, w thout prior notice of the proceedings
provided for in subsection (1) of this section, take or cause such
person to be taken into custody and imediately delivered to an
evaluation and treatnent facility or the enmergency departnent of a
| ocal hospital:

(a) Only pursuant to subsections (1)(d) and (2) of this section; or
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(b) When he or she has reasonabl e cause to believe that such person
is suffering froma nental disorder and presents an i mm nent |ikelihood
of serious harm or is in inmnent danger because of being gravely
di sabl ed.

(5) Persons delivered to evaluation and treatnment facilities by
peace officers pursuant to subsection (4)(b) of this section nay be
held by the facility for a period of up to twelve hours: PROVI DED,
That they are exam ned by a nental health professional within three
hours of their arrival. Wthin twelve hours of their arrival, the
desi gnated county nental health professional nust file a suppl enental
petition for detention, and commence servi ce on the desi gnated attorney
for the detained person.

Sec. 8. RCW71.05.200 and 1997 ¢ 112 s 14 are each anended to read
as follows:

(1) Whenever any person is detained for evaluation and treatnent
pursuant to this chapter, both the person and, if possible, a
responsi ble nenber of his or her imediate famly, guardian, or
conservator, if any, shall be advised as soon as possible in witing or
orally, by the officer or person taking himor her into custody or by
personnel of the evaluation and treatnent facility where the personis
detained that unless the person is released or voluntarily admts
himself or herself for treatnment within seventy-two hours of the
initial detention:

(a) That a judicial hearing in a superior court, either by a judge
or court conm ssioner thereof, shall be held not nore than seventy-two
hours after the initial detention to determne whether there is
probabl e cause to detain the person after the seventy-two hours have
expired for up to an additional fourteen days w thout further autonmatic
hearing for the reason that the person is a nmentally ill person whose
mental disorder presents a |ikelihood of serious harm or that the
person is gravely disabl ed;

(b) That the person has a right to conmunicate imediately with an
attorney; has a right to have an attorney appointed to represent hi mor
her before and at the probable cause hearing if he or she is indigent;
and has the right to be told the name and address of the attorney the
ment al heal th professional has designated pursuant to this chapter
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(c)(i) That the person has the right to ((rematn—siHent)) refrain
from testifying and that any statenent he or she nmakes may be used

agai nst himor her
(ii) This subsection shall not prohibit the court fromrequiring a
person who is alleged to be gravely disabled to answer inquiries from

the judge or conm ssioner presiding over the proceeding, when such

inquiries are related directly to determ ning whether the person is

gravely disabled. No testinony provided by an individual, as a result

of being ordered to do so by the court, nmay be used against the

i ndividual in any subsequent crim nal proceeding;

(d) That the person has the right to present evidence and to cross-
exam ne Wi tnesses who testify against himor her at the probabl e cause
heari ng; and

(e) That the person has the right to refuse psychiatric
medi cations, including antipsychotic nedication begi nning twenty-four
hours prior to the probabl e cause hearing.

(2) When proceedings are initiated under RCW71. 05.150 (2), (3), or
(4)(b), no later than twel ve hours after such personis admtted to the
eval uation and treatnment facility the personnel of the evaluation and
treatment facility or the designated nental health professional shal
serve on such person a copy of the petition for initial detention and
t he nanme, busi ness address, and phone nunber of the designated attorney
and shall forthwith comrence service of a copy of the petition for
initial detention on the designated attorney.

(3) The judicial hearing described in subsection (1) of this
section is hereby authorized, and shall be held according to the
provi sions of subsection (1) of this section and rul es pronul gated by
t he suprene court.

Sec. 9. RCW71.05.210 and 1997 ¢ 112 s 15 are each anended to read
as follows:

Each person involuntarily admtted to an eval uation and treatnent
facility shall, within twenty-four hours of his or her adm ssion, be
exam ned and evaluated by a |icensed physician who may be assisted by
a physician assistant according to chapter 18.71A RCW or an advanced
regi stered nurse practitioner according to chapter 18.79 RCW and a
mental health professional as defined in this chapter, and shall
receive such treatnment and care as his or her condition requires
including treatnent on an outpatient basis for the period that he or
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she is detained, except that, beginning twenty-four hours prior to a

((eourt——proceeding)) trial or hearing pursuant to RCW 71.05.215,
71. 05. 240, 71. 05. 310, 71. 05. 320, 71. 05. 340, or 71. 05. 370, t he

i ndividual may refuse ((aH—but—energeney—Hie-—saving—treatnent))
psychiatric nedications, and the individual shall be inforned at an
appropriate tinme of his or her right ((t+e)) of such refusal ((ef
treatwent)). ((Sueh)) The person shall be detained up to seventy-two
hours, if, in the opinion of the professional person in charge of the
facility, or his or her professional designee, the person presents a
l'i kel i hood of serious harm or is gravely disabled. A person who has
been det ai ned for seventy-two hours shall no |l ater than the end of such
period be released, unless referred for further care on a voluntary
basis, or detained pursuant to court order for further treatnent as
provided in this chapter.

|f, after exam nation and evaluation, the |icensed physician and
mental health professional determne that the initial needs of the
person would be better served by placenent in a chem cal dependency
treatment facility, then the person shall be referred to an approved
treatment program defined under RCW 70. 96A. 020.

An eval uation and treatnent center admtting any person pursuant to
this chapter whose physical condition reveals the need for
hospitalization shall assure that such person is transferred to an
appropriate hospital for treatnent. Notice of such fact shall be given
to the court, the designated attorney, and t he desi gnated county nent al
health professional and the court shall order such continuance in
proceedi ngs under this chapter as may be necessary, but in no event may
this continuance be nore than fourteen days.

Sec. 10. RCW71.05.250 and 1989 c¢ 120 s 7 are each anended to read
as follows:

At the probabl e cause hearing the detained person shall have the
followng rights in addition to the rights previously specified:

(1) To present evidence on his or her behalf;

(2) To cross-exam ne w tnesses who testify against himor her;

(3) To be proceeded agai nst by the rules of evidence;

(4) To ((fermatn—sttent)) refrain fromtestifying: PROVIDED, That
this subsection shall not prohibit the court fromrequiring a person
who is alleged to be gravely disabled to answer inquiries from the
judge or conm ssioner presiding over the proceeding, when such
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inquiries are related directly to determ ning whether the person is
gravely disabled. No testinony provided by an individual, as a result
of being ordered to do so by the court, may be used against the
individual in any subsequent crimnal proceeding;

(5) To view and copy all petitions and reports in the court file.

The physician-patient privilege or the psychologist-client
privilege shall be deenmed waived in proceedings under this chapter
relating to the admnistration of antipsychotic nedications. As to
ot her proceedings under this chapter, the privileges shall be waived
when a court of conpetent jurisdiction in its discretion determ nes
t hat such wai ver is necessary to protect either the detained person or
t he public.

The wai ver of a privilege under this sectionis limted to records
or testinony relevant to eval uati on of the detai ned person for purposes
of a proceedi ng under this chapter. Upon notion by the detai ned person
or on its own notion, the court shall examne a record or testinony
sought by a petitioner to determne whether it is within the scope of
t he wai ver.

The record nmeker shall not be required to testify in order to
i ntroduce nedi cal or psychol ogical records of the detained person so
|l ong as the requirenments of RCWH5.45.020 are net except that portions
of the record which contains opinions as to the detained person’s
ment al state nust be del eted fromsuch records unl ess the person nmaki ng
such conclusions is available for cross-exam nation.

NEW SECTI ON. Sec. 11. A new section is added to chapter 71. 05 RCW
to read as foll ows:

In making a determ nation of whether there is a likelihood of
serious harmin a hearing conducted under RCW 71. 05. 240 or 71.05. 320,
the court shall give great weight to whether the person has: (1) A
recent history of one or nore violent acts, as defined in RCW
10. 77.010; or (2) a recent history of one or nore conmmtnents under
this chapter or its equivalent provisions under the |laws of another
state which were based on a likelihood of serious harm However, the
exi stence of prior violent acts or commtnents under this chapter or
its equivalent shall not be the sole basis for determ ning whether a
person presents a |ikelihood of serious harm
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Sec. 12. RCW 71. 05. 280 and 1997 c¢ 112 s 22 are each anended to
read as foll ows:

At the expiration of the fourteen-day period of intensive
treatnment, a person may be confined for further treatnment pursuant to
RCW 71. 05. 320 i f:

(1) Such person after having been taken into custody for eval uation
and treatnent has threatened, attenpted, or inflicted: (a) Physical
har m upon the person of another or hinself or herself, or substanti al
damage upon the property of another, and (b) as a result of nental
di sorder presents a |ikelihood of serious harm or

(2) Such person was taken into custody as a result of conduct in
whi ch he or she attenpted or inflicted physical harmupon the person of
anot her or hinself or herself, or substantial damnage upon the property
of others, and continues to present, as a result of nental disorder, a
i kelihood of serious harm or

(3) Such person has been determ ned to be i nconpetent and crim nal
charges have been di sm ssed pursuant to RCW 10.77.090((3))) (4), and
has conmtted acts constituting a ((feleny)) crine that is a threat to
public safety, and as a result of a nental disorder, presents a
substantial |ikelihood of repeating simlar acts. I n any proceeding
pursuant to this subsection it shall not be necessary to show intent,
W || ful ness, or state of mnd as an el enent of the ((feleny)) crine; or

(4) Such person is gravely disabl ed.

Sec. 13. RCW 71.05.330 and 1997 c 112 s 27 are each amended to
read as foll ows:

(1) Nothing in this chapter shall prohibit the superintendent or
pr of essi onal person in charge of the hospital or facility in which the
person is being involuntarily treated fromrel easing himor her prior
to the expiration of the comm tnent period when, in the opinion of the
superintendent or professional person in charge, the person being
involuntarily treated no | onger presents a |likelihood of serious harm

Wenever the superintendent or professional person in charge of a
hospital or facility providing involuntary treatnment pursuant to this
chapter releases a person prior to the expiration of the period of
comm tment, the superintendent or professional person in charge shal
in witing notify the court which commtted the person for treatnent.

(2) Before a person commtted under grounds set forth in RCW
71.05.280(3) or 71.05.320(2)(c) is released under this section, the
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superi nt endent or professional personin charge shall inwiting notify
the prosecuting attorney of the county in which the crimnal charges
against the commtted person were dismssed, of the release date.
Noti ce shall be provided at least thirty days before the rel ease date.
Wthin twenty days after receiving notice, the prosecuting attorney may
petition the court in the county in which the person is being
involuntarily treated for a hearing to determ ne whet her the person is
to be released. The prosecuting attorney shall provide a copy of the
petition to the superintendent or professional person in charge of the
hospital or facility providing involuntary treatnment, the attorney, if
any, and the guardian or conservator of the commtted person. The
court shall conduct a hearing on the petition within ten days of filing
the petition. The commtted person shall have the sanme rights with
respect to notice, hearing, and counsel as for an involuntary treat nment
proceedi ng, except as set forth in this subsection and except that
there shall be no right to jury trial. The issue to be determ ned at
the hearing is whether or not the person may be released wthout
substantial danger to other persons, or substantial |I|ikelihood of
commtting ((felentous)) crimnal acts jeopardizing public safety or
security. |If the court disapproves of the release, it may do so only
on the basis of substantial evidence. Pursuant to the determ nation of
the court upon the hearing, the comnmtted person shall be rel eased or
shall be returned for involuntary treatnment subject to release at the
end of the period for which he or she was commtted, or otherwise in
accordance with the provisions of this chapter.

Sec. 14. RCW 71.05.340 and 1997 c 112 s 28 are each anended to
read as foll ows:

(1)(a) When, in the opinion of the superintendent or the
prof essional person in charge of the hospital or facility providing
involuntary treatnent, the comm tted person can be appropriately served
by outpatient treatnment prior to or at the expiration of the period of
comm tnent, then such outpatient care nmay be required as a condition
for early release for a period which, when added to the inpatient
treatment period, shall not exceed the period of conmtment. |If the
hospital or facility designated to provide outpatient treatnent is
other than the facility providing involuntary treatnment, the outpatient
facility so designated nust agree in witing to assune such
responsibility. A copy of the conditions for early release shall be
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given to the patient, the designated county nmental health professional
in the county in which the patient is to receive outpatient treatnent,
and to the court of original commtnent.

(b) Before a person commtted under grounds set forth in RCW
71.05.280(3) or 71.05.320(2)(c) is conditionally rel eased under (a) of
t hi s subsection, the superintendent or professional person in charge of
the hospital or facility providing involuntary treatnent shall in
witing notify the prosecuting attorney of the county in which the
crimnal charges against the conmtted person were dism ssed, of the
decision to conditionally rel ease the person. Notice and a copy of the
conditions for early release shall be provided at |least thirty days
before the person is released frominpatient care. Wthin twenty days
after receiving notice, the prosecuting attorney may petition the court
in the county that issued the commtnent order to hold a hearing to
determ ne whether the person may be conditionally released and the
terms of the conditional release. The prosecuting attorney shall
provide a copy of the petition to the superintendent or professional
person in charge of the hospital or facility providing involuntary
treatnment, the attorney, if any, and guardian or conservator of the
commtted person, and the court of original commtnent. |If the county
in which the commtted personis to receive outpatient treatnment is the
sanme county in which the crimnal charges against the conmtted person
were dismssed, then the court shall, wupon the notion of the
prosecuting attorney, transfer the proceeding to the court in that
county. The court shall conduct a hearing on the petition within ten
days of the filing of the petition. The commtted person shall have
the same rights with respect to notice, hearing, and counsel as for an
involuntary treatnent proceeding, except as set forth in this
subsection and except that there shall be no right to jury trial. The
issue to be determ ned at the hearing is whether or not the person may
be conditionally rel eased w t hout substantial danger to other persons,
or substantial Iikelihood of commtting ((felenieus)) crimnal acts
j eopardi zing public safety or security. |If the court disapproves of
the conditional release, it may do so only on the basis of substanti al
evi dence. Pursuant to the determ nation of the court upon the hearing,
the conditional rel ease of the person shall be approved by the court on
the same or nodified conditions or the person shall be returned for
involuntary treatnment on an inpatient basis subject to rel ease at the
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end of the period for which he or she was conmtted, or otherwise in
accordance with the provisions of this chapter.

(2) The hospital or facility designated to provi de outpatient care
or the secretary may nodify the conditions for continued rel ease when
such nodification is in the best interest of the person. Notification
of such changes shall be sent to all persons receiving a copy of the
original conditions.

(3)(a) If the hospital or facility designated to provi de out pati ent
care, the designated county nental health professional, or the
secretary determ nes that:

(1)(A) Aconditionally released personis failing to adhere to the
terms and conditions of his or her rel ease((;—that));. or

(B) Substantial deterioration in ((t+he)) a conditionally rel eased
person’s functioning has occurred((+)); _and

(ii) There is evidence of substantial deconpensation with a
((high)) reasonabl e probability that the deconpensati on can be reversed
by further inpatient treatnent((;—er—there+s—atikelthood—of—serious
harm-) ) ;. then, upon notification by the hospital or facility designated
to provide outpatient care, or on his or her own notion, the designated
county mental health professional or the secretary may order that the
conditionally rel eased person be apprehended and taken i nt o cust ody and
tenporarily detained in an evaluation and treatnent facility in or near
the county in which he or she is receiving outpatient treatnent.

(b) If a conditionally released person presents a likelihood of
serious harm the designated county nental health professional or
secretary shall order that the conditionally released person be
apprehended and taken into custody. The person shall be detained until
such tine, not exceeding five days, as a hearing can be scheduled to
determ ne whet her or not the person should be returned to the hospital
or facility fromwhich he or she had been conditionally released. The
desi gnated county nental health professional or the secretary my
nmodi fy or rescind such order at any tinme prior to conmencenent of the
court hearing.

((b)y)) (c) The court that originally ordered commtnent shall be
notified wthin two judicial days of a person’s detention under the
provisions of this section, and the designated county nental health
prof essional or the secretary shall file his or her petition and order
of apprehension and detention with the court and serve them upon the
person detained. H's or her attorney, if any, and his or her guardian
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or conservator, if any, shall receive a copy of such papers as soon as
possi bl e. Such person shall have the same rights with respect to
notice, hearing, and counsel as for an involuntary treatnent
proceedi ng, except as specifically set forthin this section and except
that there shall be no right to jury trial. The issues to be
determ ned shall be: (i) Wether the conditionally rel eased person did
or did not adhere to the terns and conditions of his or her rel ease;
(1i) that substantial deterioration in the person’s functioning has
occurred; (iii) there is evidence of substantial deconpensation with a
((high)) reasonabl e probability that the deconpensati on can be reversed
by further inpatient treatnment; or (iv) there is a likelihood of
serious harm and, if any of the conditions listed in this subsection
(3)((b)y)) (c) have occurred, whether the conditions of rel ease shoul d
be nodified or the person should be returned to the facility.

((€e))) (d) Pursuant to the determ nation of the court upon such
hearing, the conditionally rel eased person shall either continue to be
conditionally released on the sane or nodified conditions or shall be
returned for involuntary treatnent on an inpatient basis subject to
rel ease at the end of the period for which he or she was comm tted for
involuntary treatnent, or otherw se in accordance with the provisions
of this chapter. Such hearing nmay be waived by the person and his or
her counsel and his or her guardian or conservator, if any, but shall
not be wai vabl e unless all such persons agree to waive, and upon such
wai ver the person may be returned for involuntary treatnent or
continued on conditional rel ease on the same or nodified conditions.

(4) The proceedings set forth in subsection (3) of this section may
be initiated by the designated county nental health professional or the
secretary on the sane basis set forth therein without requiring or
ordering the apprehension and detention of the conditionally rel eased
person, in which case the court hearing shall take place in not |ess
than five days from the date of service of the petition upon the
conditionally rel eased person.

Upon expiration of the period of commtnent, or when the person is
rel eased from outpatient care, notice in witing to the court which
commtted the person for treatnent shall be provided.

(5) The grounds and procedures for revocation of |ess restrictive
alternative treatnent shall be the sane as those set forth in this
section for conditional releases.
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(6) In the event of a revocation of a conditional release, the
subsequent treatnent period may be for no | onger than the actual period
authorized in the original court order.

Sec. 15. RCW 71.05. 370 and 1997 c¢ 112 s 31 are each anmended to
read as foll ows:

| nsof ar as danger to the individual or others is not created, each
person involuntarily detained, treated in a less restrictive
alternative course of treatnment, or commtted for treatnent and
eval uation pursuant to this chapter shall have, in addition to other
rights not specifically withheld by law, the followng rights, a list
of which shall be promnently posted in all facilities, institutions,
and hospitals providing such services:

(1) To wear his or her own clothes and to keep and use his or her
own personal possessions, except when deprivation of sane is essenti al
to protect the safety of the resident or other persons;

(2) To keep and be allowed to spend a reasonable sumof his or her
own noney for canteen expenses and small purchases;

(3) To have access to individual storage space for his or her
private use;

(4) To have visitors at reasonable tines;

(5) To have reasonable access to a telephone, both to nmake and
recei ve confidential calls;

(6) To have ready access to letter witing materials, including
stanps, and to send and recei ve uncensored correspondence through the
mai | s;

(7) Not to consent to the admnistration of antipsychotic
medi cati ons beyond the hearing conducted pursuant to RCW 71. 05. 320( 2)
or the performance of electroconvul sant therapy or surgery, except
energency |ife-saving surgery, unless ordered by a court of conpetent
jurisdiction pursuant to the foll ow ng standards and procedures:

(a) The adm ni stration of anti psychotic medi cati on or
el ectroconvul sant therapy shall not be ordered unless the petitioning
party proves by clear, cogent, and convincing evidence that there
exists a conpelling state interest that justifies overriding the
patient’s lack of consent to the admnistration of antipsychotic
medi cations or el ectroconvul sant therapy, that the proposed treatnent
is necessary and effective, and that nedically acceptable alternative

p. 19 HB 2844



© 00 N O Ol WDN P

W W W W W W WwWwwWwMNDNDNMDNDNMNDNMDDNMNMNDNMDNMNMNMNMDNEPRPPRPERPRPRPPRPERPRRERPPRPRE
0O NO Ol A W NPEFP O OOWwuNO O P WNEOOooOOWwNOO O P~ owdNDEe. o

forms of treatnment are not avail abl e, have not been successful, or are
not likely to be effective.

(b) The court shall make specific findings of fact concerning: (i)
The existence of one or nore conpelling state interests; (ii) the
necessity and effectiveness of the treatnent; and (iii) the person’s
desires regarding the proposed treatnent. |f the patient is unable to
make a rational and inforned decision about consenting to or refusing
t he proposed treatnent, the court shall nmake a substituted judgnent for
the patient as if he or she were conpetent to nmake such a
determ nation

(c) The person shall be present at any hearing on a request to
adm ni ster anti psychotic nedi cation or el ectroconvul sant therapy filed
pursuant to this subsection. The person has the right: (1) To be
represented by an attorney; (ii) to present evidence; (iii) to cross-
exam ne witnesses; (iv) to have the rules of evidence enforced; (v) to
((rermain——sient)) refrain fromtestifying;, (vi) to view and copy al
petitions and reports in the court file; and (vii) to be given
reasonabl e notice and an opportunity to prepare for the hearing. The
court may appoint a psychiatrist, psychologist within their scope of
practice, or physician to exam ne and testify on behalf of such person.
The court shall appoint a psychiatrist, psychol ogist within their scope
of practice, or physician designated by such person or the person’s
counsel to testify on behalf of the person in cases where an order for
el ectroconvul sant therapy is sought.

(d) An order for the admnistration of antipsychotic nedications
entered foll ow ng a hearing conducted pursuant to this section shall be
effective for the period of the current involuntary treatnent order,
and any interim period during which the person is awaiting trial or
hearing on a new petition for involuntary treatnment or involuntary
medi cat i on.

(e) Any person detained pursuant to RCW 71.05.320(2), who
subsequent |y refuses anti psychotic nedication, shall be entitled to the
procedures set forth in RCW 71. 05. 370(7).

(f) Antipsychotic nedication may be adm ni stered to a nonconsenti ng
person detained or commtted pursuant to this chapter w thout a court
order pursuant to RCW 71.05.215(2) or under the follow ng
ci rcunst ances:

(1) A person presents an imm nent |ikelihood of serious harm
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(1i) Medically acceptable alternatives to admnistration of
anti psychoti c nedi cations are not avail abl e, have not been successful,
or are not likely to be effective; and

(tit) In the opinion of the physician with responsibility for
treatnent of the person, or his or her designee, the person’s condition
constitutes an energency requiring the treatnment be instituted before
a judicial hearing as authorized pursuant to this section can be hel d.

| f antipsychotic medi cations are adm ni stered over a person’s | ack
of consent pursuant to this subsection, a petition for an order
aut horizing the adm nistration of antipsychotic nedications shall be
filed on the next judicial day. The hearing shall be held within two
judicial days. |f deened necessary by the physician wth
responsibility for the treatnment of the person, admnistration of
anti psychotic nedications may continue until the hearing is held;

(8) To dispose of property and sign contracts unless such person
has been adjudi cated an i nconpetent in a court proceeding directed to
that particul ar issue;

(9) Not to have psychosurgery perfornmed on him or her under any
ci rcunst ances.

Sec. 16. RCW71.05.390 and 1993 c 448 s 6 are each anended to read
as follows:

Except as provided in this section, the fact of adm ssion and al
i nformati on and records conpil ed, obtained, or maintained in the course
of providing services to either voluntary or involuntary recipients of
services at public or private agencies shall be confidential.

I nformation and records may be discl osed only:

(1) In conmunications between qualified professional persons to
meet the requirenents of this chapter, in the provision of services or
appropriate referrals, or in the course of guardi anship proceedi ngs.
The consent of the patient, or his or her guardian, shall be obtained
before informati on or records may be di scl osed by a professional person
enployed by a facility unless provided to a professional person((+
Arot)): (a) Enployed by the facility((;—whe—dees—not—have—the)); (b)
who has nedical responsibility for the patient’s care ((er—wio—is
Aaot)); (c) who is a designated county nental health professional ((efr
who—s—noet—invelved—in)); (d) who is providing services under ((the

cormmuntty—ental—health—serviees—aet;-)) chapter 71.24 RCW _or (e) who
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is enployed by a local correctional facility where the person is
conf i ned.

(2) When the communi cations regard the special needs of a patient
and the necessary circunstances giving rise to such needs and the
di sclosure is made by a facility providing outpatient services to the
operator of a care facility in which the patient resides.

(3) When the person receiving services, or his or her guardian
desi gnates persons to whominformation or records may be rel eased, or
if the person is a mnor, when his or her parents nmake such
desi gnation

(4) To the extent necessary for a recipient to nake a claim or for
a claimto be nade on behalf of a recipient for aid, insurance, or
nmedi cal assistance to which he or she may be entitled.

(5) For either programeval uation or research, or both: PROVI DED,
That the secretary of social and health services adopts rules for the
conduct of the evaluation or research, or both. Such rules shall
include, but need not be |imted to, the requirement that all
eval uators and researchers nust sign an oath of confidentiality
substantially as foll ows:

"As a condition of conducting evaluation or research concerning
per sons who have received services from(fill in the facility, agency,
or person) I, . . . . . . . . ., agree not to divulge, publish, or
otherwi se nmake known to wunauthorized persons or the public any
information obtained in the course of such evaluation or research
regardi ng persons who have recei ved services such that the person who
recei ved such services is identifiable.

| recognize that unauthorized rel ease of confidential information
may subject me to civil liability under the provisions of state |aw.

/sl . . . . . . . . . . . . . . . ."

(6) To the courts as necessary to the admnistration of this
chapter.

(7) To law enforcenent officers, public health officers, or
personnel of the departnment of <corrections or the indeterm nate
sentence review board for persons who are the subject of the records
and who are conmtted to the custody of the departnment of corrections
or indeterm nate sentence revi ew board which information or records are
necessary to carry out the responsibilities of their office. Except
for dissem nation of information rel eased pursuant to RCW71. 05. 425 and
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4.24.550, regarding persons commtted under this chapter under RCW
71.05.280(3) and 71.05.320(2)(c) after dism ssal of a sex offense as
defined in RCW 9.94A 030, the extent of information that may be
released is limted as foll ows:

(a) Only the fact, place, and date of involuntary adm ssion, the
fact and date of discharge, and the |ast known address shall be
di scl osed upon request; and

(b) The | aw enforcenent and public health officers or personnel of
the departnent of corrections or indeterm nate sentence review board
shal | be obligated to keep such informati on confidential in accordance
with this chapter; and

(c) Additional information shall be disclosed only after giving
notice to said person and his or her counsel and upon a show ng of
clear, <cogent and convincing evidence that such information is
necessary and that appropriate safeguards for strict confidentiality
are and will be nmaintained. However, in the event the said person has
escaped fromcustody, said notice prior to disclosure is not necessary
and that the facility fromwhich the person escaped shall include an
eval uation as to whet her the person is of danger to persons or property
and has a propensity toward viol ence.

(8) To the attorney of the detained person.

(9) To the prosecuting attorney as necessary to carry out the
responsibilities of the office under RCW 71. 05. 330(2) and
71.05.340(1) (b) and 71.05.335. The prosecutor shall be provi ded access
to records regarding the conmtted person’s treatnent and prognosis,
nmedi cati on, behavi or probl ens, and other records relevant to the issue
of whether treatnment |less restrictive than inpatient treatnment is in
the best interest of the commtted person or others. Information shal
be di sclosed only after giving notice to the commtted person and the
person’s counsel

(10) To appropriate | aw enforcenent agencies and to a person, when
the identity of the person is known to the public or private agency,
whose health and safety has been threatened, or who is known to have
been repeatedly harassed, by the patient. The person nmay designate a
representative to receive the disclosure. The disclosure shall be made
by the professional person in charge of the public or private agency or
his or her designee and shall include the dates of adm ssion,
di scharge, authorized or unauthorized absence from the agency’s
facility, and only such other information that is pertinent to the
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threat or harassnment. The decision to disclose or not shall not result
in civil liability for the agency or its enployees so long as the
deci sion was reached in good faith and w thout gross negligence.

(11) To the persons designated in RCW 71. 05.425 for the purposes
described in that section.

(12) Guvil liability and inmmunity for the release of information
about a particular person who is conmtted to the departnent under RCW
71.05.280(3) and 71.05.320(2)(c) after dism ssal of a sex offense as
defined in RCW 9. 94A. 030, is governed by RCW 4. 24. 550.

(13) To a patient’s next of kin, guardian, or conservator, if any,
in the event of death, as provided in RCW 71. 05. 400.

(14) To the departnent of health of the purposes of determ ning
conpliance wth state or federal licensure, certification, or
registration rules or |aws. However, the information and records
obt ai ned under this subsection are exenpt from public inspection and
copyi ng pursuant to chapter 42.17 RCW

The fact of adm ssion, as well as all records, files, evidence,
findings, or orders nade, prepared, collected, or naintained pursuant
to this chapter shall not be adm ssible as evidence in any |ega
proceeding outside this chapter without the witten consent of the
person who was the subject of the proceeding except in a subsequent
crim nal prosecution of a person commtted pursuant to RCW71. 05. 280( 3)
or 71.05.320(2)(c) on charges that were di sm ssed pursuant to chapter
10.77 RCWdue to inconpetency to stand trial or in a civil commtnent
proceedi ng pursuant to chapter 71.09 RCW The records and files
mai ntai ned in any court proceeding pursuant to this chapter shall be
confidential and avail abl e subsequent to such proceedings only to the
person who was the subject of the proceeding or his or her attorney.
In addition, the court may order the subsequent rel ease or use of such
records or files only upon good cause shown if the court finds that
appropriate safeguards for strict confidentiality are and wll be
mai nt ai ned.

Sec. 17. RCW 71. 05.530 and 1973 1st ex.s. ¢ 142 s 58 are each
anmended to read as foll ows:

Evaluation and treatnent facilities authorized pursuant to this
chapter may be part of the conprehensive comunity nental health
services program conducted in counties pursuant to ((t+he—Comrunity
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Mental—Health—Serviees—Aet)) chapter 71.24 RCW and nmy receive
fundi ng pursuant to the provisions thereof.

Sec. 18. RCW 71.05.560 and 1973 1st ex.s. ¢ 142 s 61 are each
anmended to read as foll ows:

The departnent ((ef—seecial—andhealth—serviees)) shall adopt such
rul es ((and—+egulatioens)) as nay be necessary to effectuate the intent
and pur poses of this chapter, which shall include but not belimtedto
evaluation of the quality of the program and facilities operating
pursuant to this chapter, evaluation of the effectiveness and cost
ef fectiveness of such prograns and facilities, and procedures and
standards for certification and other action rel evant to eval uati on and
treatnent facilities.

NEWSECTION. Sec. 19. A newsection is added to chapter 71.05 RCW
to read as foll ows:

I n any judicial proceeding in which a professional person has nade
a recommendati on regardi ng whether an individual should be commtted
for treatnent under this chapter, and the court does not follow the
recommendation, the court shall enter findings that state wth
particularity its reasoning. These findings shall include a finding
whet her or not the person presents a |ikelihood of serious harm

NEWSECTI ON. Sec. 20. A newsection is added to chapter 71. 05 RCW
to read as foll ows:

The departnent shall devel op state-w de protocols to be utilized by
pr of essi onal persons and county desi gnated nental health professionals
in admnistration of this chapter. The protocols shall be updated at
| east every three years. The protocols shall provide uniform
devel opnent and application of criteria in evaluation and conm t nment
recommendati ons, of persons who have, or are alleged to have, nental
di sorders and are subject to this chapter

The initial protocols shall be devel oped not | ater than Decenber 1,
1998. The departnent shall devel op the protocols in consultation with
representatives of county desi gnated nental heal th professionals, |ocal
governnent, |aw enforcenent, county and city prosecutors, public
def enders, and groups concerned with nental ill ness. The protocols
shall be submtted to the governor and | egi sl at ure upon adopti on by the
depart nent.
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Sec. 21. RCW10.77.005 and 1989 c 420 s 1 are each anended to read
as follows:

((WHth—respeet—to—this—aets)) The legislature finds that anong
those persons who endanger the safety of others by commtting
((feloeny)) crines are a small nunber of persons with devel opnental
disabilities. While their conduct is not typical of the vast majority
of persons wth developnental disabilities who are responsible
citizens, for their own welfare and for the safety of others the state
may need to exercise control over those few dangerous individuals who
are devel opnental | y di sabl ed, have been charged with ((feleny)) crines,
and have been found either inconpetent to stand trial or not guilty by
reason of insanity. The |legislature finds, however, that the use of
civil commtnent procedures under chapter 71.05 RCWto effect state
control over dangerous devel opnental |y di sabl ed persons has resulted in
their commtnent toinstitutions for the nentally ill. The | egislature
finds that existing prograns in nental institutions may be
i nappropriate for persons who are devel opnental | y di sabl ed because the
services provided in nental institutions are oriented to persons with
ment al illness, a condition not necessarily associated wth
devel opnmental disabilities. Therefore, the |legislature believes that,
where appropriate, and subject to available funds, persons wth
devel opnental disabilities who have been charged with ((feleny)) crines
and have been found inconpetent to stand trial or not guilty by reason
of insanity should receive state services addressing their needs, that
such services mnust be provided in conformance with an individual
habilitation plan, and that their initial treatnment shoul d be separate
and di screte fromtreatnent for persons involved in any other treatnent
or habilitation programin a manner consistent with the needs of public
safety.

Sec. 22. RCW10.77.010 and 1993 ¢ 31 s 4 are each anended to read
as follows:

As used in this chapter:

(1) A "crimnally insane" person neans any person who has been
acquitted of a crine charged by reason of insanity, and thereupon found
to be a substantial danger to other persons or to present a substanti al
i kelihood of commtting ((felenteus)) crimnal acts jeopardizing
public safety or security unless kept under further control by the
court or other persons or institutions.
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(2) "Indigent" nmeans any person who is financially unable to obtain
counsel or other necessary expert or professional services wthout
causi ng substantial hardship to the person or his or her famly.

(3) "Secretary" nmeans the secretary of the departnent of social and
heal th services or his or her designee.

(4) "Departnment” neans the state departnent of social and health
servi ces.

(5) "Treatnent" nmeans any currently standardi zed nedi cal or nental
heal t h procedure including nedication.

(6) "Inconpetency” neans a person | acks the capacity to understand
the nature of the proceedi ngs agai nst hi mor her or to assist in his or

£8))) "Furlough" neans an authorized |eave of absence for a
resident of a state institution operated by the departnent designated
for the custody, care, and treatnment of the crimnally insane,
consistent with an order of conditional release fromthe court under
this chapter, w thout any requirenent that the resident be acconpani ed
by, or be in the custody of, any law enforcenent or institutional
staff, while on such unescorted | eave.

((69)Y)) (8) "Devel opnental disability" nmeans the condition defined
in RCW 71A. 10. 020( 2).

((£28))) (9) "Developnental disabilities professional” neans a
person who has specialized training and three years of experience in
directly treating or wrking wth persons wth devel opnenta
disabilities and is a psychiatrist or psychol ogi st, or a social worker,
and such other developnental disabilities professionals as nay be
defined by rul es adopted by the secretary.

((H)) (10) "Habilitative services" nmeans those services provi ded
by program personnel to assist persons in acquiring and maintaining
life skills and in raising their levels of physical, nental, social,
and vocational functioning. Habilitative services include education,
training for enploynent, and therapy. The habilitative process shal
be undertaken with recognition of the risk to the public safety
presented by the individual being assisted as manifested by prior
charged crim nal conduct.

( (22— Psyehiatrst—nreans—a—persen—having—a—H-ecense)) (11)

"Expert or professional person” nmeans:
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(a) A psychiatrist licensed as a physician and surgeon in this
state who has, in addition, conpleted three years of graduate training
in psychiatry in a programapproved by the Anmeri can nedi cal association
or the Anmerican osteopathic association and is certified or eligibleto
be certified by the American board of psychiatry and neurol ogy((-

(13)—Psycheolegi-st~—reans—a—person—who—has—been) ) |

(b) A psychol ogi st licensed as a psychol ogi st pursuant to chapter
18. 83 RCOW (+—

14)—Seetal—worker—neans—a—persen) ) or

(c) Asocial worker with a master’s or further advanced degree from
an accredited school of social work or a degree deened equi val ent under
rul es adopted by the secretary.

((25))) (12) "Individualized service plan" neans a plan prepared
by a devel opnental disabilities professional with other professionals
as a team for an individual with devel opnental disabilities, which
shal | state:

(a) The nature of the person’s specific problens, prior charged
crim nal behavior, and habilitation needs;

(b) The conditions and strategi es necessary to achi eve t he purposes
of habilitation;

(c) The internediate and |ong-range goals of the habilitation
program wth a projected tinmetable for the attainnment;

(d) The rationale for using this plan of habilitation to achieve
those internedi ate and | ong-range goal s;

(e) The staff responsible for carrying out the plan;

(f) Were relevant in light of past crimnal behavior and due
consideration for public safety, the criteria for proposed novenent to
| ess-restrictive settings, criteria for proposed eventual discharge
from involuntary confinenment, and a projected possible date for
di scharge frominvoluntary confinenent; and

(g) The type of residence imediately anticipated for the person
and possible future types of residences.

(13) "Violent act" nmeans behavior that resulted in honicide,
suicide, nonfatal injuries, or substantial danage to property.

(14) "County designated nental health professional" has the sane
meani ng as provided in RCW 71. 05. 020.

Sec. 23. RCW10.77.020 and 1993 c 31 s 5 are each anended to read
as foll ows:
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(1) At any and all stages of the proceedings pursuant to this
chapter, any person subject to the provisions of this chapter shall be
entitled to the assistance of counsel, and if the person is indigent
the court shall appoint counsel to assist himor her. A person may
waive his or her right to counsel; but such waiver shall only be
effective if a court nmakes a specific finding that he or she is or was
conpetent to so waive. I n maki ng such findings, the court shall be
gui ded but not limted by the follow ng standards: Wether the person
attenpting to waive the assistance of counsel, does so understandi ng:

(a) The nature of the charges;

(b) The statutory offense included within them

(c) The range of allowabl e punishnents thereunder;

(d) Possible defenses to the <charges and circunstances in
mtigation thereof; and

(e) Al other facts essential to a broad understandi ng of the whol e
matter.

(2) Whenever any person is subjected to an exam nati on pursuant to
any provision of this chapter, he or she may retain an expert or
pr of essi onal person to performan exam nation in his or her behalf. In
the case of a person who is indigent, the court shall upon his or her
request assi st the person in obtaining an expert or professional person
to performan exam nation or participate in the hearing on his or her
behal f. An expert or professional person obtained by an indigent
person pursuant to the provisions of this chapter shall be conpensated
for his or her services out of funds of the departnent, in an anount
determ ned by ((+t)) the secretary to be fair and reasonabl e.

(3) ((Whenever—anypersoen-hasbeen—eoemr cd—under—any-—proy

4y)) Any tine the defendant is being exam ned by court appointed
experts or professional persons pursuant to the provisions of this
chapter, the defendant shall be entitled to have his or her attorney
present. The defendant may refuse to answer any question if he or she
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believes his or her answers may tend to incrimnate himor her or form
links leading to evidence of an incrimnating nature.

NEW SECTI ON. Sec. 24. A newsection is added to chapter 10.77 RCW
to read as foll ows:

(1) Wenever any person has been comm tted under any provision of
this chapter, or ordered to undergo alternative treatnment follow ng his
or her acquittal by reason of insanity of a crime charged, such
commtnment or treatnent cannot exceed the maxi num possible penal
sentence for any of fense charged for which the person was comm tted, or
was acquitted by reason of insanity.

(2) Whenever any person commtted under any provision of this
chapter has not been finally discharged within seven days of the
maxi mum possi bl e penal sentence under subsection (1) of this section,
and the professional person in charge of the facility believes it nore
likely than not that the person will not be finally discharged, the
prof essional person shall, prior to the person’s release from the
facility, notify the appropriate county designated nental health
professional of the inpending release and provide a copy of all
rel evant i nformation regarding the person, including the likely rel ease

date and shall indicate why final discharge was not made.
(3) A county designated nental health professional who receives
noti ce and records under subsection (2) of this section shall, prior to

t he dat e of probable rel ease, determ ne whether to initiate proceedi ngs
under chapter 71.05 RCW

Sec. 25. RCW10.77.030 and 1974 ex.s. ¢ 198 s 3 are each anended
to read as foll ows:

(1) Evidence of insanity is not adm ssi bl e unl ess the def endant, at
the time of arraignment or wwthin ten days thereafter or at such later
time as the court may for good cause permt, files a witten notice of
his or her intent to rely on such a defense.

(2) Insanity is a defense which the defendant nust establish by a
pr eponderance of the evidence.

(3) No condition of mnd proximately induced by the voluntary act
of a person charged with a crine shall constitute "insanity."

Sec. 26. RCW 10. 77. 040 and 1974 ex.s. ¢ 198 s 4 are each anended
to read as foll ows:
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Whenever the issue of insanity is submtted to the jury, the court
shall instruct the jury to return a special verdict in substantially
the followng form

answer

yes or no

1. Did the defendant commt the act charged?

2. |If your answer to nunber 1 is yes, do you acquit
hi m or _her because of insanity existing at the
tinme of the act charged?

3. If your answer to nunber 2 is yes, is the
def endant a substantial danger to other persons
unl ess kept under further control by the court
or other persons or institutions?

4. If your answer to nunber 2 is yes, does the
def endant present a substantial |ikelihood of
comm tting ((felonious)) crim nal acts
j eopardi zing public safety or security unless
kept under further control by the court or other
persons or institutions?

5. If your answers to either nunber 3 or nunber 4
is yes, is it in the best interests of the
defendant and others that the defendant be
placed in treatnent that is less restrictive
than detention in a state nental hospital?

Sec. 27. RCW10.77.060 and 1989 c 420 s 4 are each anended to read
as follows:

(1) (a) Wienever a defendant has pleaded not guilty by reason of
insanity, or there is reason to doubt his or her conpetency, the court
on its own notion or on the notion of any party shall either appoint or
request the secretary to designate at least two qualified experts or
pr of essi onal persons, one of whomshall be approved by the prosecuting
attorney, to examne and report wupon the nental condition of the
def endant . At |east one of the experts or professional persons
appoi nted shall be a developnental disabilities professional if the
court is advised by any party that the defendant may be devel opnental |y
di sabl ed. For purposes of the exam nation, the court may order the
def endant commtted to a hospital or other suitable public or private
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facility for a period of tinme necessary to conplete the exam nation,
but not to exceed fifteen days.
(b) Wen a defendant is ordered to be commtted under this

subsection, the court nay delay granting bail until the defendant has

been eval uated for conpetency and appears before the court follow ng

t he eval uati on. In determ ning bail the court shall consider: (i)

Recomrendati ons of the expert or professional persons regarding the

def endant’s conmpetency, sanity, or dimnished capacity:; (ii) whether

the defendant has a recent history of one or nore violent acts; (iii)

whet her the defendant has previously been acquitted by reason of

insanity or found i ncompetent; (iv) whether it is reasonably likely the

defendant will fail to appear for a future court hearing; and (V)

whet her the defendant is a threat to public safety.

(2) The court may direct that a qualified expert or professional
person retained by or appointed for the defendant be permtted to
W t ness the exam nation authorized by subsection (1) of this section,
and t hat the defendant shall have access to all infornation obtained by
the court appointed experts or professional persons. The defendant’s
expert or professional person shall have the right to file his or her
own report follow ng the guidelines of subsection (3) of this section.
| f the defendant is indigent, the court shall upon the request of the
def endant assist him or her in obtaining an expert or professiona
per son.

(3) The report of the exam nation shall include the foll ow ng:

(a) A description of the nature of the exam nati on;

(b) A diagnosis of the nental condition of the defendant;

(c) If the defendant suffers froma nental di sease or defect, or is
devel opnental | y di sabl ed, an opinion as to conpetency;

(d) If the defendant has indicated his or her intention to rely on
t he defense of insanity pursuant to RCW10.77.030, an opinion as to the
defendant’s sanity at the tinme of the act;

(e) When directed by the court, an opinion as to the capacity of
t he defendant to have a particular state of m nd which is an el ement of
t he of fense charged,;

(f) An opinion as to whether the defendant is a substantial danger
to other persons, or presents a substantial |ikelihood of commtting
((feloentous)) crimnal acts jeopardizing public safety or security,
unl ess kept wunder further control by the court or other persons or
institutions.
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(4) The secretary nmay execute such agreenents as appropriate and
necessary to inplement this section.

NEW SECTI ON. Sec. 28. A newsection is added to chapter 10.77 RCW
to read as foll ows:

(1) Whenever a defendant is conmtted for evaluation under this
chapter, a copy of the order shall be transmtted to the county
designated nental health professional of the county in which the
def endant was char ged.

(2)(a) Wen a defendant is commtted under RCW 10.77.060, the
professional person in charge of the facility shall mke a
recommendation to the court whether the defendant should be eval uated
by a county designated nental health professional for purposes of
filing a petition under chapter 71.05 RCWwhenever the defendant: (i)
| s charged with, or has a history of one or nore violent acts; (ii) is
a threat to public safety; (iii) has previously been acquitted by
reason of insanity; or (iv) has previously been found inconpetent
pursuant to this chapter

(b) The facility conducting the evaluation shall pronptly provide
its report and recommendation to the court in which the crimnal
proceeding is pending. A copy of the report and recomrendati on shal
be provided to the county designated nental health professional, the
prosecuting attorney, and the defense attorney. Upon request, the
facility shall also provide copies of any source docunents relevant to
the evaluation to the county designated nental health professional.

(3) The report and recomrendati on shall be provided to the court,
prosecuting attorney, and defense attorney not |ess than twenty-four
hours preceding the transfer of the defendant to the correctiona
facility in the county in which the crimnal proceeding is pending.

(4) If the facility recommends an eval uati on under chapter 71.05
RCW the court shall order an eval uation be conducted prior to rel ease
from confinenent for a defendant who is: (a) Found to be not
conpetent; (b) acquitted; or (c) convicted if sentenced to confinenent
for twelve nonths or |ess.

(5) The county designated nental health professional shall provide
witten notification wthin twenty-four hours of the results of the
determ nati on whet her to comrence proceedi ngs under chapter 71. 05 RCW

(6) The prosecuting attorney shall provide a copy of the results of
any proceedings comenced by the county designated nental health
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pr of essi onal under subsection (5) of this section to the facility
conducting the evaluation under this chapter.

Sec. 29. RCW 10. 77.070 and 1973 1st ex.s. ¢ 117 s 7 are each
anmended to read as foll ows:

When the defendant wi shes to be exam ned by a qualified expert or
pr of essi onal person of his or her own choice such exam ner shall be
permtted to have reasonabl e access to the defendant for the purpose of
such exam nation, as well as to all relevant nedi cal and psychol ogi cal
records and reports.

Sec. 30. RCW10.77.080 and 1974 ex.s. ¢ 198 s 7 are each anended
to read as foll ows:

The def endant may nove the court for a judgment of acquittal on the
grounds of insanity: PROVIDED, That a defendant so acquitted may not
| ater contest the validity of his or her detention on the grounds that
he or she did not conmt the acts charged. At the hearing upon
((sat+d)) the notion the defendant shall have the burden of proving by
a preponderance of the evidence that he or she was insane at the tine
of the offense or offenses with which he or she is charged. If the
court finds that the defendant should be acquitted by reason of
insanity, it shall enter specific findings in substantially the sane
formas set forth in RCW10. 77. 040 ( (as—+nhew-or—hereafter—anended)). |If
the notion is denied, the question may be submtted to the trier of
fact in the same manner as other issues of fact.

Sec. 31. RCW10.77.090 and 1989 c 420 s 5 are each anended to read
as follows:

(1)(a) If at any tinme during the pendency of an action and prior to
judgnent (()) the court finds following a report as provided in RCW
10. 77. 060( (+—as—now—or—hereafter—arended—that—the)) a defendant is
i nconpetent, the court shall order the proceedings against the
def endant be stayed, except as provided in ((subseet+en—{(5r—+of)) this
section((;—and;-)) or section 32 of this act.

(b) If the defendant is charged with a felony, ((may)) the court
shall commt the defendant to the custody of the secretary, who shal

pl ace such defendant in an appropriate facility ((ef—the—-departrent))
for evaluation and treatnent ((;—er—the—ecourt—may—alternatively—order

a a
\/
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faetty+)) or under the guidance and control of ((sewme—ether)) a
prof essional person, until he or she has regained the conpetency
necessary to understand the proceedi ngs agai nst himor her and assi st
in his or her own defense, but in any event, for no longer than a

period of ninety days. ( (A—defendant—found—neconpetent—shall—be

(c) If the defendant is charged with a m sdeneanor and has: (i) A

hi story of, or pending charges, which involve one or nore violent acts;
(ii) been previously acquitted by reason of insanity; or (iii) been
previously found inconpetent under this chapter with regard to an
of fense involving harmor attenpted harmto a person, the proceedi ngs
agai nst the def endant shall be stayed, and the defendant transferred to
the superior court in the county in which the crimnal charge was
filed. The superior court shall commt the defendant to the custody of
the secretary for a period not to exceed fourteen days for treatnent of
a nental condition as a gravely disabled person, under chapter 71.05
RCW and for assistance in regaining his or her conpetency necessary to
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under st and the proceedi ngs against himor her and assist in his or her
own defense. If the person does not regain his or her conpetency at
the end of the period, the crimnal proceeding shall be dism ssed and
a petition for up to a ninety-day commtnent for involuntary treatnent
or a one hundred eighty-day less restrictive conmtnent under chapter
71.05 RCW shall be initiated. In no event may the anmpunt of tinme a
person is commtted as a result of proceedings initiated under this
section exceed the maxinmum possible penal sentence for any offense
charged for which the person was found inconpetent. |f the person
regains his or her conpetency, the court shall order the defendant
returned to the court in which the crimnal charge was fil ed.

(d) If the defendant is charged with a crine that is not a fel ony
or a m sdeneanor neeting the criteria under (c) of this subsection, the
court may stay or dismss proceedings and detain the defendant for
sufficient time to allow the county designated nental health
prof essional to evaluate the defendant and comence proceedi ngs under
chapter 71.05 RCW The court nust give notice to all parties at |east
twenty-four hours before the dism ssal of any proceeding under this
subsection (1)(d), and provide an opportunity for a hearing on whether
to dism ss the proceedings.

(2) On or before expiration of the initial ninety-day period of
commi t ment under subsection (1) of this section the court shall conduct
a hearing, at which it shall determ ne whether or not the defendant is

i ncompetent. ((H—thedefendant—+s—charged—wtha-ertrme—wiiechis—not

2y)) (3) If the court finds by a preponderance of the evidence
that ((t+he)) a defendant charged wth a felony is inconpetent, the

court shall have the option of extending the order of conmtnment or
alternative treatnent for an additional ninety-day period, but it nust
at the time of extension set a date for a pronpt hearing to determ ne
t he defendant’s conpetency before the expiration of the second ninety-
day peri od. The defendant, the defendant’s attorney, or the

pr osecut or ( (;—e+r—thefudge—shall—havethe+right—te)) nay demand that
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the hearing ((enr—er—beforethe—expiration—of—the—secondninety—day
pert+od)) be before a jury. No extension shall be ordered for a second

ni nety-day period, nor for any subsequent period as provided in
subsection ((3))) (4) of this section if the defendant’s inconpetence
has been determ ned under section 32 of this act by the secretary to be
solely the result of a developnental disability which is such that
conpetence i s not reasonably likely to be regai ned during an ext ensi on.

(( ro—derand rede he—hearinrg——Sh be—before—the—¢e6 i

3¥)) (4) At the hearing upon the expiration of the second ninety-
day period or at the end of the first ninety-day period, in the case of
a devel opnentally disabled defendant, if the jury or court((;—as—the
case—+ay—be;-)) finds that the defendant is inconpetent, the charges
shall be dismssed without prejudice, and either civil conmtnent
proceedi ngs shall be instituted((;—f-appropri+ate;)) or the court shal
order the release of the defendant: PROVI DED, That the crimna
charges shall not be dism ssed i f ((at—the—endofthesecondninety—day

od. I | of the fi . I od i I :
develeprentally—disabled—defendant-)) the court or jury finds that:.
(a) The defendant (i) is a substantial danger to other persons((;)). or
(ii) presents a substantial likelihood of commtting ((felenious))
crimnal acts jeopardi zing public safety or security((;)). and ((t+hat))
(b) there is a substantial probability that the defendant will regain
conpetency within a reasonable period of tine. 1In the event that the
court or jury makes such a finding, the court may extend the period of
commtnent for an additional six nonths. At the end of ((satd)) the
six-nmonth period, if the defendant remains inconpetent, the charges
shall be dismssed without prejudice and either civil conmtnent
proceedi ngs shal | be instituted((;—f-apprepriate;)) or the court shal
order rel ease of the defendant.

((£4))) (5) If the defendant is referred to the county designated
nmental health professional for consideration of commtnent proceedi ngs
under chapter 71.05 RCWpursuant to this chapter, the county desi gnated
nental health professional shall provide pronpt witten notification of
the results of the determ nation whether to conmmence proceedi ngs under
chapter 71.05 RCW and the results of any comm tnent proceedings. The
notification shall be provided to the court in which the crimna
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action was pending, the prosecutor, and the defense attorney in the

crimnal action.

(6) The fact that the defendant is unfit to proceed does not
preclude any pretrial proceedings which do not require the persona
participation of the defendant.

((65))) (7). A defendant receiving nmedication for either physical or
mental problenms shall not be prohibited from standing trial, if the
medi cation either enables the defendant to understand the proceedi ngs
agai nst himor her and to assist in his or her own defense, or does not
di sable himor her from so understanding and assisting in his or her
own def ense.

((6))) (8) At or before the conclusion of any conmtnent period
provided for by this section, the facility providing evaluation and
treatment shall provide to the court a witten report of exam nation
whi ch neets the requirenments of RCW 10.77. 060(3).

NEWSECTION. Sec. 32. A newsection is added to chapter 10.77 RCW
to read as foll ows:

A defendant who is found inconpetent shall be referred to the
secretary to determ ne whether he or she is devel opnental |y di sabl ed.
The determ nation shall be acconplished as soon as possible foll ow ng
the court’s referral of the defendant to the secretary. When
appropriate, and subject to avail able funds, a defendant determ ned to
be devel opnental |y di sabl ed may be placed in a programreserved for the
treatnment and training of persons with devel opnental disabilities. The
defendant shall have the right to habilitation according to an
i ndi vidualized service plan specifically developed for his or her
particul ar needs. The programshall be separate from prograns serving
persons involved in any other treatment or habilitation program

A program in which a devel opnentally disabled person is placed
under this section shall be adm nistered by devel opnental disabilities
professionals and security appropriate with the charged crimnal
behavi or and necessary to protect the public safety. The departnent
may limt and prioritize adm ssions to the programin order to ensure
that adm ssions and expenditures for services do not exceed anounts
appropriated and all ocated by the departnent.

Sec. 33. RCW10.77.110 and 1989 c 420 s 6 are each amended to read
as foll ows:
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(1) If a defendant is acquitted of a ((feleny)) crine by reason of
insanity, and it is found that he or she is not a substanti al danger to
ot her persons, and does not present a substantial |I|ikelihood of
commtting ((felentous)) crimnal acts jeopardizing public safety or
security, unless kept under further control by the court or other
persons or institutions, the court shall direct the defendant’s final
di scharge. |If it is found that such defendant is a substantial danger
to other persons, or presents a substantial |ikelihood of commtting
((feloentous)) crimnal acts jeopardizing public safety or security,
unl ess kept under further control by the court or other persons or
institutions, the court shall order his or her hospitalization, or any
appropriate alternative treatnent less restrictive than detention in a
state nental hospital, pursuant to the terns of this chapter.

(2) If the defendant has been found not guilty by reason of
insanity and a substantial danger, or presents a substantial |ikelihood
of commtting ((feleneus)) crimnal acts jeopardi zing public safety or
security, so as to require treatnment then the secretary shal
i mredi ately cause the defendant to be evaluated to ascertain if the
def endant is devel opnental |y disabled. Wen appropriate, and subject
to available funds, the defendant may be commtted to a program
specifically reserved for the treatnent and trai ni ng of devel opnental |y
di sabl ed persons. A person so commtted shall receive habilitation
services according to an individualized service plan specifically
devel oped to treat the behavior which was the subject of the crimnal

pr oceedi ngs. The treatnent program shall be admnistered by
devel opnent al disabilities pr of essi onal s and ot hers trai ned
specifically in the needs of developnentally disabled persons. The
treatnment program shall provide physical security to a degree

consistent with the finding that the defendant is dangerous and may
i ncorporate varying conditions of security and alternative sites when
t he dangerousness of any particular defendant makes this necessary.
The department may limt adm ssions to this specialized program in
order to ensure that expenditures for services do not exceed anounts
appropriated by the legislature and allocated by the departnent for
such services. The departnent may establish adm ssion priorities in
the event that the nunber of eligible persons exceeds the [imts set by
t he departnent.

(3) If it is found that such defendant is not a substantial danger
to other persons, and does not present a substantial |ikelihood of
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commtting ((felentous)) crimnal acts jeopardizing public safety or
security, but that he or she is in need of control by the court or
ot her persons or institutions, the court shall direct the defendant’s
condi tional release. ((H—the—defendant—s—acquitted—by—reason—of
. . : . hichi ol vy hall I I

Sec. 34. RCW10.77.140 and 1989 c 420 s 8 are each anended to read
as follows:

Each person commtted to a hospital or other facility or
conditionally rel eased pursuant to this chapter shall have a current
exam nation of his or her nental condition nade by one or nore experts
or professional persons at |east once every six nonths. ((Satd)) The
person may retain, or if the person is indigent and so requests, the
court may appoint a qualified expert or professional person to exam ne
hi mor her, and such expert or professional person shall have access to

all hospital records concerning the person. In the case of a commtted
or conditionally rel eased person who is devel opnental |y di sabl ed, the
expert shall be a developnental disabilities professional. The

secretary, upon receipt of the periodic report, shall provide witten
notice to the court of commtnent of conpliance with the requirenents
of this section.

Sec. 35. RCW10.77.150 and 1993 ¢ 31 s 6 are each anended to read
as follows:

(1) Persons exam ned pursuant to RCW 10.77.140((;—as—how—or
hereafter—anended)) may nmke application to the secretary for
condi tional release. The secretary shall, after considering the
reports of experts or professional persons conducting the exam nation
pursuant to RCW 10.77.140, forward to the court of the county which
ordered the person’s commtnment the person’s application for
conditional release as well as the secretary’'s recommendations
concerning the application and any proposed terns and conditions upon
whi ch the secretary reasonably believes the person can be conditionally
rel eased. Conditional release may al so contenpl ate partial rel ease for
wor k, training, or educational purposes.
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(2) The court of the county which ordered the person’s comm t nent,
upon receipt of an application for conditional release with the
secretary’s recommendation for conditional release, shall withinthirty
days schedule a hearing. The court may schedule a hearing on
applications recomended for disapproval by the secretary. The
prosecuting attorney shall represent the state at such hearings and
shall have the right to have the patient exam ned by an expert or
prof essi onal person of the prosecuting attorney’s choice. If the
commtted person is indigent, and he or she so requests, the court
shal | appoint a qualified expert or professional person to exam ne the

person on his or her behalf. The issue to be determ ned at such a
hearing is whether or not the person may be released conditionally
wi t hout substantial danger to other persons, or substantial |ikelihood

of commtting ((feleneus)) crimnal acts jeopardi zing public safety or
security. The court, after the hearing, shall rule on the secretary’s
recomendations, and if it disapproves of conditional release, may do
so only on the basis of substantial evidence. The court may nodify the
suggested terns and conditions on which the person is to be
conditionally rel eased. Pursuant to the determ nation of the court
after hearing, the conmtted person shall thereupon be rel eased on such
conditions as the court determnes to be necessary, or shall be
remtted to the custody of the secretary. |f the order of conditional
rel ease includes a requirenment for the conmtted person to report to a
community corrections officer, the order shall also specify that the
conditionally released person shall be under the supervision of the
secretary of corrections or such person as the secretary of corrections
may designate and shall follow explicitly the instructions of the
secretary of corrections including reporting as directed to a community
corrections officer, remaining wthin prescribed geographical
boundaries, and notifying the community corrections officer prior to
maki ng any change in the offender’s address or enpl oynent.

(3) If the court determnes that receiving regular or periodic
medi cation or other nedical treatnent shall be a condition of the
commtted person’s rel ease, then the court shall require himor her to
report to a physician or other nedical or nmental health practitioner

for the nedication or treatnent. |In addition to submtting any report
requi red by RCW 10.77.160, the physician or other nedical or nenta
health practitioner shall immediately upon the released person’s

failure to appear for the nedication or treatnment report the failureto
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the court, to the prosecuting attorney of the county in which the
rel eased person was conmtted, and to the supervising conmunity
corrections officer.

(4) Any person, whose application for conditional rel ease has been
denied, nmay reapply after a period of six nonths from the date of
deni al .

Sec. 36. RCW10.77.180 and 1993 ¢ 31 s 9 are each anended to read
as follows:

Each person conditionally rel eased pursuant to RCW10. 77. 150( (+—as
now-or—hereafter—arended-)) shall have his or her case reviewed by the
court which conditionally released himor her no |ater than one year
after such release and no |l ater than every two years thereafter, such
time to be scheduled by the court. Review may occur in a shorter tine
or nore frequently, if the court, inits discretion, onits own notion,
or on notion of the person, the secretary of social and health
services, the secretary of corrections, nedical or nental health
practitioner, or the prosecuting attorney, so determ nes. The sole
question to be determned by the court is whether the person shal
continue to be conditionally released. The court in making its
determ nation shall be aided by the periodic reports filed pursuant to
RCW 10. 77. 140( (,—as—noew-or—hereafter—arended-)) and ((R&W) 10.77. 160,
and the opinions of the secretary of social and health services and
ot her experts or professional persons.

Sec. 37. RCW10.77.190 and 1993 ¢ 31 s 10 are each anended to read
as follows:

(1) Any person submtting reports pursuant to RCW 10.77.160, the
secretary, or the prosecuting attorney may petition the court to, or
the court on its own notion may schedule an i medi ate hearing for the
pur pose of nodifying the ternms of conditional release if the petitioner
or the court believes the rel eased person is failing to adhere to the
ternms and conditions of his or her conditional release or is in need of
addi tional care and treatnent.

(2) If the prosecuting attorney, the secretary of social and health
services, the secretary of corrections, or the court, after exam ning
the report filed with thempursuant to RCW10. 77. 160, or based on ot her
i nformation received by them reasonably believes that a conditionally
rel eased personis failing to adhere to the terns and conditions of his
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or her conditional release the court or secretary of social and health
services or the secretary of corrections may order that the
conditionally rel eased person be apprehended and taken into custody
until such time as a hearing can be scheduled to determ ne the facts
and whet her or not the person’s conditional release should be revoked
or nodified. The court shall be notified before the close of the next
judicial day of the apprehension. Both the prosecuting attorney and
the conditionally rel eased person shall have the right to request an
i mredi ate nental exam nation of the conditionally rel eased person. |If
the conditionally released person is indigent, the court or secretary
of social and health services or the secretary of corrections shall,
upon request, assist him or her in obtaining a qualified expert or
pr of essi onal person to conduct the exam nati on.

(3) ILf the hospital or facility designated to provide outpatient

care determines that a conditionally rel eased person presents a threat

to public safety, the hospital or facility shall imediately notify the

county designated nental health professional or the secretary, who
shall order that the conditionally rel eased person be apprehended and

t aken into custody.

(4) The court, upon receiving notification of the apprehension
shall pronptly schedule a hearing. The issue to be determned is
whet her the conditionally rel eased person did or did not adhere to the
terms and conditions of his or her release, or whether the person

presents a threat to public safety. Pursuant to the determ nation of
the court upon such hearing, the conditionally rel eased person shal
either continue to be conditionally released on the sane or nodified
conditions or his or her conditional rel ease shall be revoked and he or
she shall be commtted subject to release only in accordance wth
provi sions of this chapter.

Sec. 38. RCW10.77.200 and 1993 ¢ 31 s 11 are each anended to read
as follows:

(1) Upon application by the commtted or conditionally rel eased
person, the secretary shall determ ne whether or not reasonabl e grounds
exi st for final discharge. In nmaking this determ nation, the secretary
may consider the reports filed under RCW 10.77.060, 10.77.110,
10.77. 140, and 10.77.160, and other reports and eval uati ons provi ded by
professionals famliar with the case. |f the secretary approves the
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final discharge he or she then shall authorize ((satd)) the person to
petition the court.

(2) The petition shall be served upon the court and t he prosecuting
attorney. The court, upon receipt of the petition for final discharge,
shall within forty-five days order a hearing. Conti nuance of the
hearing date shall only be allowed for good cause shown. The
prosecuting attorney shall represent the state, and shall have the
right to have the petitioner exam ned by an expert or professiona
person of the prosecuting attorney’ s choice. If the petitioner is
indigent, and the person so requests, the court shall appoint a
qual i fied expert or professional person to examne himor her. |[If the
petitioner is developnentally disabled, the examnation shall be
performed by a devel opnental disabilities professional. The hearing
shall be before a jury if demanded by either the petitioner or the
prosecuting attorney. The burden of proof shall be upon the petitioner
to show by a preponderance of the evidence that the petitioner no
| onger presents, as a result of a nental disease or defect, a
substantial danger to other persons, or a substantial I|ikelihood of
commtting ((felentous)) crimnal acts jeopardizing public safety or
security, unless kept under further control by the court or other
persons or institutions.

(3) Nothing contained in this chapter shall prohibit the patient
frompetitioning the court for final discharge or conditional release
fromthe institution in which he or she is conmtted. The issue to be
det erm ned on such proceeding i s whether the petitioner, as a result of
a nmental disease or defect, is a substantial danger to other persons,
or presents a substantial |I|ikelihood of commtting ((felenieus))

crimnal acts jeopardi zing public safety or security, unless kept under

further control by the court or other persons or institutions.
Not hing contained in this chapter shall prohibit the commtted
person frompetitioning for release by wit of habeas corpus.

Sec. 39. RCW10.77.210 and 1993 ¢ 31 s 12 are each anended to read
as follows:

(1) Any person involuntarily detained, hospitalized, or commtted
pursuant to the provisions of this chapter shall have the right to
adequat e care and i ndividualized treatnment. The person who has cust ody
of the patient or is in charge of treatnent shall keep records
detailing all nedical, expert, and professional care and treatnent
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received by a commtted person, and shall keep copies of all reports of
periodi c exam nations of the patient that have been filed with the
secretary pursuant to this chapter. Except as provided in RCW
10.77. 205 and 4. 24.550 regardi ng the rel ease of informati on concerning
i nsane offenders who are acquitted of sex offenses and subsequently
commtted pursuant to this chapter, all records and reports made
pursuant to this chapter, shall be nmade avail abl e only upon request, to
the coonmtted person, to his or her attorney, to his or her personal
physician, to the supervising community corrections officer, to the
prosecuting attorney, to the court, to the protection and advocacy
agency, or other expert or professional persons who, upon proper
show ng, denonstrates a need for access to such records. All records
and reports made pursuant to this chapter shall al so be nade avail abl e,
upon request, to the departnment of corrections or the indeterm nate
sentence review board if the person was on parole, probation, or
community supervision at the tine of detention, hospitalization, or
comm tnent or the person is subsequently convicted for the crine for
whi ch he or she was detained, hospitalized, or conmtted pursuant to
this chapter.

(2) All relevant records and reports as defined by the departnent
in rule shall be nade available, upon request, to crimnal justice
agencies as defined in RCW 10.97. 030.

NEWSECTI ON. Sec. 40. In devel oping rul es under RCW10. 77. 210( 2),
the departnment shall inplenent the following legislative intent:
I ncreasing public safety; and making decisions based on a person’s
current conduct and nental condition rather than the classification of
t he charges.

Sec. 41. RCW 10. 77. 240 and 1973 1st ex.s. ¢ 117 s 24 are each
anmended to read as foll ows:

Not hing in this chapter shall prohibit a person presently commtted
fromexercising aright presently avail able to hi mor her for obtaining
rel ease fromconfinenent, including the right to petition for a wit of
habeas cor pus.

NEW SECTI ON. Sec. 42. A new section is added to chapter 10.77 RCW
to read as foll ows:
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A copy of relevant records and reports as defined by the
departnment, in consultation with the departnent of corrections, nmade
pursuant to this chapter shall acconpany the defendant upon transfer to
a nmental health facility or a correctional institution or facility.

NEW SECTI ON. Sec. 43. A newsection is added to chapter 10.77 RCW
to read as foll ows:

The secretary shall, for any person conmtted to a state
correctional facility after the effective date of this section, inquire
at the tine of comm tnent whether the person had received outpatient
mental health treatnment within the three years precedi ng confi nenent,
and the nane of the person providing the treatnent.

The secretary shall inquire of the treatnent provider if he or she
w shes to be notified of the release of the person from confinenent,
for purposes of offering treatnment upon the inmate’s release. |f the

treatment provider wishes to be notified of the inmate’'s rel ease, the
secretary shall attenpt to provide such notice at |east seven days
prior to rel ease.

If, at the tinme of release, the secretary is unable to | ocate the
treatnent provider, the secretary shall notify the regional support
network in the county nost likely to be the county in which the inmate
will initially reside follow ng rel ease.

A copy of relevant records and reports, as determned by the
departnment of corrections, relating to the offender’s nental health
treatnent or status shall be pronptly nade available to the offender’s
present or future treatnent provider.

Sec. 44. RCW10.97.030 and 1990 ¢ 3 s 128 are each anended to read
as follows:

For purposes of this chapter, the definitions of ternms in this
section shall apply.

(1) "Crimnal history record information" neans information
contained in records collected by crimnal justice agencies, other than
courts, on individuals, consisting of identifiable descriptions and
notations of arrests, detentions, indictnents, informations, or other
formal crimnal charges, and any disposition arising therefrom
i ncluding acquittals by reason of insanity, dism ssals based on | ack of
conpet ency, sentences, correctional supervision, and rel ease.
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The termincl udes i nformati on contai ned in records nai ntai ned by or
obtained from crimnal justice agencies, other than courts, which
records provide individual identification of a person together with any
portion of the individual’s record of involvenent in the crimna
justice systemas an alleged or convicted of fender, except:

(a) Posters, announcenent s, or lists for identifying or
apprehendi ng fugitives or wanted persons;

(b) Original records of entry maintained by crimnal justice
agencies to the extent that such records are conpiled and maintai ned
chronol ogically and are accessible only on a chronol ogi cal basis;

(c) Court indices and records of public judicial proceedings, court
decisions, and opinions, and information disclosed during public
judi ci al proceedi ngs;

(d) Records of traffic violations which are not punishable by a
maxi mum term of inprisonnment of nore than ninety days;

(e) Records of any traffic offenses as nai ntai ned by the depart nent
of licensing for the purpose of regulating the issuance, suspension,
revocation, or renewal of drivers’ or other operators’ |icenses and
pursuant to RCW 46.52. 130 ((as—new-existing—oer—hereafter—anended));

(f) Records of any avi ation violations or offenses as mai nt ai ned by
t he departnent of transportation for the purpose of regulating pilots
or other aviation operators, and pursuant to RCW 47.68. 330 ((as—new
extsting—er—hereafter—anended) ) ;

(g) Announcenents of executive clenency.

(2) "Nonconviction data" consists of all crimnal history record
information relating to an incident which has not led to a conviction
or other disposition adverse to the subject, and for which proceedi ngs
are no l|onger actively pending. There shall be a rebuttable
presunption that proceedings are no longer actively pending if nore
t han one year has el apsed since arrest, citation, or service of warrant
and no di sposition has been entered.

(3) "Conviction record" nmeans crimnal history record information
relating to an incident which has led to a conviction or other
di sposition adverse to the subject.

(4) "Conviction or other disposition adverse to the subject” neans
any di sposition of charges ((;—exeept)) other than: (a) A decision not
to prosecute((+)): (b) adismssal ((7));. or (c) acquittal ((exeept—when
the)); with the following exceptions, which shall be considered
di spositions adverse to the subject: An acquittal ((+s)) due to a
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finding of not guilty by reason of insanity and a dism ssal by reason
of inconpetency, pursuant to chapter 10.77 RCW((and)) when the person
was commtted pursuant to chapter 10.77 RCW (—PROVW-BEB—HOAEVER-
Fhat)); and a dismssal entered after a period of probation,

suspensi on, or deferral of sentence ((shalH—beconsideredadisposttion
adverse—tothe—subjeet)).

(5 "Crimnal justice agency" neans: (a) A court; or (b)) a
gover nment agency whi ch perforns the adm nistration of crimnal justice
pursuant to a statute or executive order and which allocates a
substantial part of its annual budget to the adm nistration of crim nal
justice.

(6) "The adm nistration of crimnal justice" neans performance of
any of the followng activities: Detection, apprehension, detention,
pretrial release, post-trial release, prosecution, adjudication,
correctional supervision, or rehabilitation of accused persons or
crim nal offenders. The term also includes crimnal identification
activities and the collection, storage, dissemnation of crimnal
hi story record information, and the conpensation of victins of crine.

(7) "Disposition" neans the formal conclusion of a crimnal
proceedi ng at whatever stage it occurs in the crimnal justice system

(8) "Dissemnation" neans disclosing crimnal history record
information or disclosing the absence of crimnal history record
information to any person or agency outside the agency possessing the
i nformation, subject to the foll ow ng exceptions:

(a) When crimnal justice agencies jointly participate in the
mai nt enance of a single record keeping departnent as an alternative to
mai nt ai ni ng separate records, the furnishing of information by that
departnment to personnel of any participating agency is not a
di ssem nati on

(b) The furnishing of information by any crimnal justice agency to
another for the purpose of processing a matter through the crimna
justice system such as a police departnment providing information to a
prosecutor for use in preparing a charge, is not a dissem nation;

(c) The reporting of an event to a record keeping agency for the
pur pose of maintaining the record is not a di ssem nation.

NEW SECTI ON. Sec. 45. The code reviser shall alphabetize the
definitions in RCW10.77.010 and correct any references.
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NEW SECTION. Sec. 46. The followng acts or parts of acts are
each repeal ed:

(1) RCW 71.05.015 and 1979 ex.s. ¢ 215 s 1

(2) RCW 71.05.080 and 1973 1st ex.s. c¢ 142 s 13; and

(3) RCW71.05.490 and 1997 c¢ 112 s 35 & 1973 1st ex.s. c 142 s 54.

NEW SECTION. Sec. 47. This act takes effect July 1, 1998, except
section 46 of this act is necessary for the imedi ate preservation of
t he public peace, health, or safety, or support of the state governnent
and its existing public institutions, and takes effect March 31, 1998.

NEW SECTION.  Sec. 48. The sumof . . . . . . dollars, or as much
thereof as may be necessary, is appropriated for the biennium ending
June 30, 1999, fromthe general fund to the departnent of social and
heal th services for the purposes of inplenenting this act.

NEW SECTI ON.  Sec. 49. RCW10.77.005 is recodified wthin chapter
10. 77 RCW after RCW 10. 77. 090.

NEW SECTI O\ Sec. 50. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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