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HOUSE BI LL 2755

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By Representatives Keiser, MCune, D ckerson, Regala, Anderson
Const anti ne and Wod

Read first tinme 01/19/98. Referred to Commttee on Agriculture &
Ecol ogy.

AN ACT Relating to environnmental settlements and penalties;
amendi ng RCW 43. 21B. 300, 43.08. 250, 90.48.400, and 75.20.106; adding
new sections to chapter 43.21A RCW and creating new sections.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEWSECTION. Sec. 1. A newsection is added to chapter 43. 21A RCW
to read as foll ows:

FI NDI NGS AND PURPCSE. The legislature finds that environnenta
pollution incidents and other violations of state environnental |aws
result in fines and penalties which are presently used for a variety of
pur poses unrelated to restoring the damage caused by the pollution or
otherwi se benefiting the air, water, and other natural resources
enj oyed by Washington citizens. The legislature further finds that
settlenments of enforcenent actions relating to environnental violations
are often reached w thout adequate involvenent of the communities in
which the violations occurred and w thout adequate consideration of
communi ty recomendati ons on expendi ng settl enent funds.

Therefore, the purpose of chapter . . ., Laws of 1998 (this act) is
to dedicate environnental fines and penalties to the restoration and
i nprovenent of WAshington’s environnmental quality, and to ensure that
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communities in which environnental violations occur have a greater
voice in determ ning the expenditure of ensuing settlenment funds.

NEW SECTI ON.  Sec. 2. ENVI RONVENTAL RESTORATI ON AND | MPROVEMENT
ACCOUNT CREATED. (1) The environnmental restoration and inprovenent
account is created in the state treasury. All receipts, fines
penal ties, and damages recovered under RCW 43.21B. 300, 90.48. 140,
70. 94. 430, 90.56.300, 70.105.085, 70.95.240, 70.95.560, 75.20.106, and
70.107.070 nust be deposited in the account. The treasurer shall
require the depositing entity to identify the water resource i nventory
area, as those areas are delineated by the departnment of ecology in

chapter 173-500 WAC, where the violation occurred. In the case of
noneys recovered for violation of air quality | aws under chapter 70.94
RCW the depositing entity shall identify the county where the

vi ol ation occurred. Were the viol ation caused environnmental danmage in
nore than one water resource inventory area, or in nore than one county
in the case of an air quality violation, the depositing entity may
allocate a portion to each county or to each area in reasonable
proportion to the damage occurring in each county or area. The
treasurer shall maintain records of total noneys in the account
identified by county and by water resource inventory area.

(2) Moneys in the account may be spent only after appropriation.

(3) Moneys in the account may be expended by the departnent of
ecol ogy consistent with the limtations and procedures of this section
for the restoration and enhancenent of the state’ s environnental and
natural resources, for inproving the capacity of |ocal governnments to
protect and restore the environnental resources wthin their
jurisdiction, and for public education and involvenment in activities
directly related to environnental protection, restoration, and
enhancenent .

(4) The object of each expenditure from the account nust be
identified by water resource inventory area, and by county in the case
of expenditure of noneys recovered for air quality violations. Total
expenditures in the fiscal biennium identified for each water resource
inventory area, and for each county damaged by air quality violations,
must not exceed the total projected deposits to the account in the sane
bi ennium identified for each area and county.

(5 In developing a proposed expenditure from the account, the
departnent shall seek recommendations fromthe governi ng bodi es of the
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cities and counties in the general vicinity where the funds wll be
expended and of counties and cities that wll be benefited by the
expendi t ure. The departnment shall also seek recomendations from
communi ty and civic organi zations with nenbers residing in those cities
and counti es.

(6) The treasurer, the depositing entity, and the departnent my
act at their sole discretion under this section, and the actions of any
one of them under this section are not reviewable in a judicial
pr oceedi ng.

Sec. 3. RCW 43.21B. 300 and 1993 c 387 s 23 are each anended to
read as foll ows:

(1) Any civil penalty provided in RCW 18.104.155, 70.94.431,
70.105. 080, 70.107.050, 88.46.090, 90.03. 600, 90.48. 144, 90.56. 310, and
90. 56. 330 shall be inposed by a notice in witing, either by certified
mail with return receipt requested or by personal service, to the
person incurring the penalty fromthe departnent, the adm ni strator of
the *office of marine safety, or the local air authority, describing
the violation with reasonabl e particularity. Wthin fifteen days after
the notice is received, the person incurring the penalty may apply in
witing to the departnent, the adm nistrator, or the authority for the
remssion or mtigation of the penalty. Upon receipt of the
application, the departnent, the adm nistrator, or authority may rem t
or mtigate the penalty upon whatever terns the departnent, the
admnistrator, or the authority in its discretion deens proper. The
departnent or the authority may ascertain the facts regarding all such
applications in such reasonabl e manner and under such rules as it my
deem proper and shall remt or mtigate the penalty only upon a
denonstration of extraordinary circunstances such as the presence of
information or factors not considered in setting the original penalty.

(2) Any penalty inposed under this section may be appealed to the
pol l uti on control hearings board in accordance with this chapter if the
appeal is filed wiwth the hearings board and served on the departnent,
the adm nistrator, or authority thirty days after recei pt by the person
penalized of the notice inposing the penalty or thirty days after
recei pt of the notice of disposition of the application for relief from
penal ty.

(3) A penalty shall becone due and payable on the |l ater of:

(a) Thirty days after receipt of the notice inposing the penalty;
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(b) Thirty days after receipt of the notice of disposition on
application for relief frompenalty, if such an application is nade; or

(c) Thirty days after receipt of the notice of decision of the
hearings board if the penalty is appeal ed.

(4) If the amount of any penalty is not paid to the departnent or
the admnistrator wwthin thirty days after it becones due and payabl e,
the attorney general, wupon request of the departnment or the
adm nistrator, shall bring an action in the name of the state of
Washi ngton in the superior court of Thurston county, or of any county
in which the violator does business, to recover the penalty. If the
anmount of the penalty is not paid to the authority within thirty days
after it becones due and payable, the authority may bring an action to
recover the penalty in the superior court of the county of the
authority’s main office or of any county in which the violator does
busi ness. In these actions, the procedures and rul es of evi dence shal
be the sane as in an ordinary civil action.

(5) Al penalties recovered shall be paid into the state treasury
and credited to the ((general—fund)) environnental restoration and
i nprovenent account created in section 2 of this act except those
penal ti es inposed pursuant to RCW 18. 104. 155, which shall be credited
to the reclamation account as provided in RCW 18.104.155(7), RCW
70.94.431, the disposition of which shall be governed by that
provi sion, RCW 70.105.080, which shall be credited to the hazardous
waste control and elimnation account, created by RCW 70. 105. 180, and
RCW 90. 56. 330, which shall be credited to the coastal protection fund
created by RCW 90. 48. 390.

Sec. 4. RCW 43.08.250 and 1997 c¢ 149 s 910 are each anended to
read as foll ows:

(1) Except as provided in subsection (2) of this section, the noney
received by the state treasurer from fees, fines, forfeitures,
penal ties, reinbursenents or assessnents by any court organi zed under
Title 3 or 35 RCW or chapter 2.08 RCW shall be deposited in the
public safety and education account which is hereby created in the
state treasury. The | egislature shall appropriate the funds in the
account to pronote traffic safety education, highway safety, crimna
justice training, crinme victinms’ conpensation, judicial education, the
judicial information system civil representation of indigent persons,
W nter recreation parking, and state gane prograns. During the fiscal
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bi enni um endi ng June 30, 1999, the legislature may appropri ate noneys
fromthe public safety and educati on account for purposes of appellate
i ndigent defense, the crimnal Ilitigation unit of the attorney
general's office, the treatnent alternatives to street crimes program
crime victins advocacy prograns, justice information network
t el ecomruni cati on pl anni ng, sexual assault treatnent, operations of the
office of admnnistrator for the courts, security in the common school s,
crimnal justice data collection, and Washi ngton state patrol crim nal
justice activities.

(2) The state treasurer shall deposit in the environnmental
restoration and inprovenent account created in section 2 of this act
all noney received from fines and penalties inposed under RCW

90.48. 140, 70.94. 430, 90.56.300, 70.105.085, 70.95.240, 90.95.560, and
70. 107. 070.

Sec. 5. RCWO90. 48. 400 and 1994 c 264 s 93 are each anended to read
as follows:

(1) Moneys in the coastal protection fund shall be disbursed for
the foll owm ng purposes and no others:

(a) Environnmental restoration and enhancenent projects intended to
restore or enhance environnmental, recreational, archaeological, or
aesthetic resources for the benefit of WAshington's citizens;

(b) Investigations of the long-termeffects of oil spills; and

(c) Devel opnent and inplenmentation of an aquatic |and geographic
i nformati on system

(2) The director nmay allocate a portion of the fund to be devoted
to research and devel opnent in the causes, effects, and renoval of
pol l uti on caused by t he di scharge of oil or other hazardous substances.

(3) A steering commttee consisting of representatives of the
departnents of ecology, fish and wildlife, and natural resources, and
t he parks and recreati on conm ssion shall authorize the expenditure of
the noneys collected under RCW 90.48.366 through 90.48.368, after
consulting inpacted |ocal agencies, recognized conmmunity and civic
organi zations wth nenbers residing in the area of the danmaged
resources, and local and tribal governnents.

(4) For proposed expenditures fromthe coastal protection fund not
governed by subsection (3) of this section to be nmade for environnental
restoration and enhancenent, the director shall consult wth | ocal and
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tribal governnents in the vicinity and with comunity and civic
organi zations with nenbers residing in that vicinity.

(5) Agencies may not be rei nbursed fromthe coastal protection fund
for the salaries and benefits of permanent enployees for routine
oper ati onal support. Agencies may only be reinbursed under this
section if noney for reconnai ssance and damage assessnent activities is
unavail abl e from ot her sources.

Sec. 6. RCW75.20.106 and 1993 sp.s. ¢ 2 s 35 are each anended to
read as foll ows:

The departnment may levy civil penalties of up to one hundred
dollars per day for violation of any provisions of RCW 75.20.100 or
75.20.103. The penalty provided shall be inposed by notice in witing,
either by certified mail or personal service to the person incurring
the penalty, fromthe director or the director’s designee describing
the violation. Any person incurring any penalty under this chapter may
appeal the sane under chapter 34.05 RCWto the director. Appeals shall
be filed within thirty days of receipt of notice inposing any penalty.
The penalty inposed shall become due and payable thirty days after
receipt of a notice inposing the penalty unless an appeal is filed.
Whenever an appeal of any penalty incurred under this chapter is filed,
the penalty shall becone due and payable only upon conpletion of all
review proceedi ngs and the issuance of a final order confirmng the
penalty in whole or in part.

| f the anbunt of any penalty is not paid within thirty days after
it beconmes due and payable the attorney general, upon the request of
the director shall bring an action in the name of the state of
Washi ngton in the superior court of Thurston county or of any county in
whi ch such violator may do business, to recover such penalty. 1In al
such actions the procedure and rul es of evidence shall be the sane as
an ordinary civil action. Al penalties recovered under this section

shall be paid into the ((states—general—fund)) environnenta

restoration and i mprovenent account created in section 2 of this act.

NEWSECTION. Sec. 7. A newsection is added to chapter 43.21A RCW
to read as foll ows:

SETTLEMENTS OF ENVI RONMENTAL ACTI ONS. This section applies to
| egal actions arising fromalleged violation of environmental quality
| aws, under chapter 70.94, 70.95, 70.105, 70.107, 75.20, 90.03, 90. 44,
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90. 48, and 90.58 RCW in which a settl enent proposed by or presented to
the attorney general requires conmtments by other parties in |lieu of
fines, penalties, or damages. The attorney general nmay agree to a
settlenment if:

(a) The departnent provides public notice of the proposed
settlenment and an opportunity for public comrent;

(b) The departnent obtains the reconmendations of the governing
bodies of the cities and counties in the vicinity of the alleged
vi ol ation; and

(c) The departnent finds, after public comrent and consultation,
that the conmtnents in the proposed settlenment are directly related to
the protection and restoration of the environnental resources in the
vicinity of the alleged violation.

(2) Nothing in this section precludes an action for liability based
upon any other claimor statute not expressly precluded by the terns of
the settl enent.

(3) Nothinginthis sectionlimts, nodifies, or affects i n any way
the authority of the attorney general to settle any action in an
admnistrative or judicial proceeding, except where the specific
provi sions of this section are applicable.

NEWSECTION. Sec. 8. CAPTIONS. Captions used in this act are not
any part of the | aw.

NEW SECTION. Sec. 9. SEVERABILITY. |If any provision of this act
or its application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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