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HOUSE BI LL 2519

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By Representatives MDonal d, Sterk, Sheahan, Thonpson, Bush, Sullivan
and Benson

Read first tine 01/ 14/ 98. Referred to Commttee on Law & Justi ce.

AN ACT Relating to dividing the net proceeds of property forfeited
under chapter 10.105 RCW and anendi ng RCW 10. 105. 010 and 10. 105. 900.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW10.105.010 and 1993 c 288 s 2 are each anended to read
as follows:

(1) The followng are subject to seizure and forfeiture and no
property right exists in them Al personal property, including, but
not limted to, any item object, tool, substance, device, weapon,
machi ne, vehicle of any kind, noney, security, or negotiable
instrunment, which has been or was actually enployed as an
instrunentality in the conm ssion of, or in aiding or abetting in the
comm ssion of any felony, or which was furni shed or was i ntended to be
furni shed by any person in the commssion of, as a result of, or as
conpensation for the conmm ssion of, any felony, or which was acquired
in whole or in part wth proceeds traceable to the comm ssion of a
felony. No property nmay be forfeited under this section until after
t here has been a superior court conviction of the owner of the property
for the felony in connection with which the property was enployed,
furni shed, or acquired.
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A forfeiture of property encunbered by a bona fide security
interest is subject to the interest of the secured party if at the tine
the security interest was created, the secured party neither had
knowl edge of nor consented to the comm ssion of the felony.

(2) Personal property subject to forfeiture under this chapter my
be seized by any |aw enforcenent officer of this state upon process
i ssued by any superior court having jurisdiction over the property.
Sei zure of personal property w thout process may be nade if:

(a) The seizure is incident to an arrest or a search under a search
war r ant ;

(b) The property subject to seizure has been the subject of a prior
judgnent in favor of the state in a crimnal injunction or forfeiture
pr oceedi ng;

(c) A law enforcenent officer has probable cause to believe that
the property is directly dangerous to health or safety; or

(d) The | aw enforcenent officer has probable cause to believe that
the property was used or is intended to be used in the conm ssion of a

f el ony.
(3) I'n the event of seizure pursuant to this section, proceedings
for forfeiture shall be deenmed conmmenced by the seizure. The | aw

enf orcement agency under whose authority the seizure was nade shal
cause notice to be served within fifteen days foll ow ng the seizure on
the owner of the property seized and the person in charge thereof and
any person having any known right or interest therein, including any
community property interest, of the seizure and intended forfeiture of
t he sei zed property. The notice of seizure may be served by any net hod
aut hori zed by law or court rule including but not limted to service by
certified mil with return receipt requested. Service by mail shall be
deened conplete upon mailing within the fifteen day period foll ow ng
the seizure. Notice of seizure in the case of property subject to a
security interest that has been perfected by filing a financing
statenment in accordance with chapter 62A.9 RCW or a certificate of
title shall be nmade by service upon the secured party or the secured
party’ s assi gnee at the address shown on the financing statenent or the
certificate of title.

(4) If no person notifies the seizing |aw enforcenment agency in
witing of the person’s claimof ownership or right to possession of
itens specified in subsection (1) of this section within forty-five
days of the seizure, the item seized shall be deened forfeited.
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(5) If a person notifies the seizing |aw enforcenent agency in
witing of the person’s claim of ownership or right to possession of
the seized property within forty-five days of the seizure, the |aw
enforcenment agency shall give the person or persons a reasonable
opportunity to be heard as to the claimor right. The hearing shall be
before the chief |aw enforcenent officer of the seizing agency or the
chief law enforcenent officer’s designee, except where the seizing
agency is a state agency as defined in RCW 34.12.020(4), the hearing
shal | be before the chief | aw enforcenent officer of the seizing agency
or an admnistrative |law judge appointed under chapter 34.12 RCW
except that any person asserting a claimor right may renove the matter
to a court of conpetent jurisdiction. Renoval nmay only be acconpli shed
according to the rules of civil procedure. The person seeking renoval
of the matter nust serve process against the state, county, political
subdi vision, or nunicipality that operates the seizing agency, and any
other party of interest, in accordance with RCW4.28.080 or 4.92.020,
within forty-five days after the person seeking renoval has notified
t he sei zing | aw enforcenent agency of the person’s claimof ownership
or right to possession. The court to which the matter is to be renoved
shal |l be the district court when the aggregate val ue of the property is
within the jurisdictional limt set forth in RCW3.66.020. A hearing
before the sei zing agency and any appeal therefromshall be under Title
34 RCW In a court hearing between two or nore claimants to the
property invol ved, the prevailing party shall be entitled to a judgnent
for costs and reasonable attorney’'s fees. The burden of producing
evi dence shall be upon the person claimng to be the |awful owner or
the person claimng to have the lawful right to possession of the
property. The seizing | aw enforcenent agency shall pronptly return the
property to the clai mant upon a determ nation by the admnistrative | aw
judge or court that the claimant is the present |awful owner or is
lawfully entitled to possession of the property.

(6) Wien property is forfeited under this chapter((—after
satt+styng—any—court—ordered—vieti-mrestitut+oen-)) the seizing |aw
enf orcement agency nmay:

(a) Retain it for official use or upon application by any |aw
enforcenent agency of this state rel ease such property to such agency
for the exclusive use of enforcing the crimnal |aw

(b) Sell that which is not required to be destroyed by |aw and
which is not harnful to the public.
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(7) Whether the property is retained or sold as provided for in
subsection (6) of this section, the seizing agency nust renmt to the
victimor victins identified in the judgnent and sentence as entitled
torestitution, an amount equal to fifty percent of the net proceeds of
the forfeited property or the full anmount of all court-ordered victim
restitution, whichever anount is less. Were there is nore than one
victim and the anobunt equal to fifty percent of the net proceeds is
insufficient to satisfy each victims court-ordered restitution, the
sei zing agency nust distribute the anbunt proportionately according to
each victinms loss as determned by the court orders. Recei pt of
proceeds under this subsection does not preclude any other civil
renedies available to the victim and does not preclude a victimfrom
enforcing any unsatisfied portion of the court-ordered restitution.

(8) By January 31st of each year, each seizing agency shall remt
to the state treasurer an anount equal to ten percent of the net
proceeds of any property forfeited during the precedi ng cal endar year.
Money remitted shall be deposited in the public safety and education
account .

(a) The net proceeds of forfeited property is the value of the
forfeitable interest in the property after deducting the cost of
satisfying any bona fide security interest to which the property is
subject at the tinme of seizure; and in the case of sold property, after
deducting the cost of sale, including reasonable fees or comm ssions
paid to i ndependent selling agents.

(b) The value of sold forfeited property is the sale price. The
value of retained forfeited property is the fair market value of the
property at the tinme of seizure, determ ned when possi ble by reference
to an applicable comonly used index, such as the index used by the
departnent of licensing for valuation of notor vehicles. A sei zing
agency nmay use, but need not use, an i ndependent qualified appraiser to
determ ne the val ue of retained property. |If an appraiser is used, the
val ue of the property appraised is net of the cost of the appraisal.
The value of destroyed property and retained firearnms or illegal
property is zero.

(c) Retained property and net proceeds not required to be paid to
the state treasurer, or otherwise required to be remtted or spent
under this section, shall be retained by the seizing | aw enforcenent

agency exclusively for the expansi on and i nprovenent of | aw enf orcenent
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activity. Money retained under this section may not be used to
suppl ant preexisting fundi ng sources.

Sec. 2. RCW 10. 105. 900 and 1994 c 218 s 18 are each anended to
read as foll ows:

This chapter does not apply to property subject to specific
forfeiture ((under)) statutes, including but not limted to chapter
66.32 or 82.24 RCW RCW 69.50.505, 9.41.098, 9.46.231, 9.68A 120,
9A. 82. 100, 9A.83.030, 7.48.090, 46.61.5058, 70.74.400, 70.77.440, or
77.12. 101.

~-- END ---
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