62 A W DN P

©O© 00 N O

10
11
12
13
14
15
16
17
18

H 3939.1

HOUSE BI LL 2345

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on
By Representative Reans

Prefiled 1/7/98. Read first tinme 01/12/98. Referred to Comrittee on
Gover nnent Reform & Land Use.

AN ACT Relating to admnistrative |aw, anmending RCW 34.05. 230,
34.05. 328, 34.05.354, 34.05.370, 34.05.610, 34.05.630, 34.05.640,
34. 05. 655, 34.05.660, 34.12.040, and 48.04.010; addi ng new sections to
chapter 34.05 RCW and providing an expiration date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 34. 05. 230 and 1997 ¢ 409 s 202 are each anended to
read as foll ows:

(1) ((An

p. 1 HB 2345
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an—An})) Each agency is encouraged to advise the public of its
current opinions, approaches, and |likely courses of action by nmeans of
interpretive or policy statenents. Current interpretive and policy
statenents are advisory only. To better informand involve the public,
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((an)) each agency i s encouraged to convert |ong-standing interpretive
and policy statenents into rules.

(2) A person may petition an agency requesting the conversion of
interpretive and policy statements into rules. Upon subm ssion, the
agency shall notify the joint adm nistrative rules review commttee of
the petition. Wthin sixty days after subm ssion of a petition, the
agency shall either deny the petition in witing, stating its reasons
for the denial, or initiate rul e-making proceedings in accordance with
this chapter.

((2H)) (3) Each agency shall maintain a roster of interested
persons, consisting of persons who have requested in witing to be
notified of all interpretive and policy statenents issued by that
agency. Each agency shall wupdate the roster once each year and
elimnate persons who do not indicate a desire to continue on the
roster. Wenever an agency i ssues an interpretive or policy statenent,
it shall send a copy of the statenent to each person listed on the
roster. The agency may charge a nomnal fee to the interested person
for this service.

((22)) (4) VWenever an agency issues an interpretive or policy
statenent, it shall submt to the code reviser for publication in the
Washi ngton State Regi ster a statenent describing the subject matter of
the interpretive or policy statenment, and listing the person at the
agency fromwhoma copy of the interpretive or policy statenent may be
obt ai ned.

(5) When a person contacts an agency regarding a rule, the agency
shall identify any associated interpretive and policy statenents and
provi de copies of the statenments upon request.

(6) An agency shall not issue a citation or civil penalty rel ated
to amtter on which the departnent has i ssued a policy or interpretive
statenent or other witten docunent of general applicability unless the
agency has provided copies of the docunents to the responsible party.

NEW SECTION. Sec. 2. A new section is added to chapter 34.05 RCW
to read as foll ows:

(1) An agency may file notice for the expedited adoption of rules
in accordance with the procedures set forth in this section for rules
meeting any one of the followng criteria:

(a) The proposed rules relate only to internal governnental
operations that are not subject to violation by a person;

HB 2345 p. 4
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(b) The proposed rules adopt or incorporate by reference w thout
mat eri al change federal statutes or regulations, Wshington state
statutes, rules of other Washington state agencies, shoreline nmaster
prograns other than those prograns governing shorelines of state-w de
significance, or, as referenced by Wshington state |aw national
consensus codes that generally establish industry standards, if the
mat eri al adopted or incorporated regul ates the sane subject matter and
conduct as the adopting or incorporating rule;

(c) The proposed rules only correct typographical errors, nake
address or nane changes, or clarify | anguage of a rule w thout changi ng
its effect;

(d) The <content of the proposed rules is explicitly and
specifically dictated by statute;

(e) The proposed rul es have been the subject of negotiated rule
making, pilot rule making, or sone other process that involved
substantial participation by interested parties before the devel opnent
of the proposed rule; or

(f) The proposed rule is being anended after a review under RCW
34. 05. 328.

(2) The expedited rul e-nmaki ng process nust follow the requirenents
for rule making set forth in RCW 34.05. 320, except that the agency is
not required to prepare a small business econom c inpact statenment
under RCW 19.85.025, a statenent indicating whether the rule
constitutes a signi ficant | egi sl ative rule under RCW
34.05.328(3)(c)(iti), or asignificant |legislative rule analysis under
RCW 34. 05. 328. An agency is not required to prepare statenents of
inquiry under RCW 34.05.310 or conduct a hearing for the expedited
adoption of rules. The notice for the expedited adopti on of rul es nust
contain a statenent in at |east ten-point type, that is substantially
in the follow ng form

NOTI CE

TH'S RULE IS BEING PROPOSED TO BE ADCPTED USI NG AN
EXPEDI TED RULE- MAKI NG PROCESS THAT W LL ELI M NATE THE NEED FOR
THE AGENCY TO HOLD PUBLI C HEARI NGS, PREPARE A SMALL BUSI NESS
ECONOM C | MPACT STATEMENT, OR PROVI DE RESPONSES TO THE CRI TERI A
FOR A SI GNI FI CANT LEG SLATI VE RULE. | F YOU OBJECT TO TH S RULE
BEI NG ADOPTED USI NG THE EXPEDI TED RULE- MAKI NG PRCCESS, YOU MUST
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EXPRESS YOUR OBJECTIONS IN WRITING AND THEY MJST BE SENT TO
(1 NSERT NAME AND ADDRESS) AND RECEI VED BY (| NSERT DATE)

(3) The agency shall send a copy of the notice of the proposed
expedited rule making to any person who has requested notification of
proposal s for the expedited adoption of rules or of agency rul e nmaki ng,
as well as the joint admnistrative rules review commttee, wthin
three days after its publication in the Washington State Register. An
agency may charge for the actual cost of providing a requesting party
mai | ed copies of these notices. The notice of the proposed expedited
rul e maki ng must be preceded by a statenent substantially in the form
provided in subsection (2) of this section. The notice must also
i ncl ude an expl anati on of the reasons the agency believes the expedited
adoption of the rule is appropriate.

(4) The code reviser shall publish the text of all rules proposed
for expedited adoption along with the notice required in this section
in a separate section of the Washi ngton State Register. Once the text
of the proposed rules has been published in the Wshington State
Regi ster, the only changes that an agency may nake in the text of these
proposed rul es before their final adoption are to correct typographical
errors.

(5 Any person may file a witten objection to the expedited
adoption of a rule. The objection nust be filed with the agency rul es
coordinator wthin forty-five days after the notice of the proposed
expedited rule making has been published in the Wshington State
Regi ster. A person who has filed a witten objection to the expedited
adoption of a rule may w thdraw the objection.

(6) If no witten objections to the expedited adoption of a rule
are filed with the agency within forty-five days after the notice of
proposed expedited rule making i s published, or if all objections that
have been filed are wi thdrawn by the persons filing the objections, the
agency may enter an order adopting the rule without further notice or
a public hearing. The order nmust be published in the manner required
by this chapter for any other agency order adopting, anending, or
repealing a rule.

(7) I'f awitten notice of objection to the expedited adoption of
the rule is tinmely filed wwth the agency and is not wthdrawn, the
noti ce of proposed expedited rul e maki ng published under this section
is considered a statenent of inquiry for the purposes of RCW34. 05. 310,

HB 2345 p. 6
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and the agency may initiate further rule adoption proceedings in
accordance wth this chapter
(8) This section expires Decenber 31, 2000.

Sec. 3. RCW34.05.328 and 1997 ¢ 430 s 1 are each anended to read
as follows:

(1) Before adopting a rule described in subsection ((£5))) (3) of
this section, an agency shall:

(a) Cearly state in detail the general goals and specific
obj ectives of the statute that the rule inplenents

(b) Determne that the rule is needed to achi eve the general goals
and specific objectives stated under (a) of this subsection, and
anal yze alternatives to rule making and the consequences of not
adopting the rule;

(c) Determne that the probable benefits of the rule are greater
than its probable costs, taking into account both the qualitative and
guantitative benefits and costs and the specific directives of the
statute being inplenented;

(d) Determne, after considering alternative versions of the rule
and the analysis required under (b) and (c) of this subsection, that
the rule being adopted is the |east burdensone alternative for those
required to conmply with it that will achieve the general goals and
specific objectives stated under (a) of this subsection;

(e) Determne that the rule does not require those to whom it
applies to take an action that viol ates requirenents of another federal
or state | aw

(f) Determne that the rule does not inpose nore stringent
performance requirenments on private entities than on public entities
unless required to do so by federal or state |aw,

(g) Determne if the rule differs from any federal regulation or
statute applicable to the sanme activity or subject matter and, if so,
determne that the difference is justified by the foll ow ng:

(1) A state statute that explicitly allows the agency to differ
from federal standards; or

(1i) Substantial evidence that the difference is necessary to
achi eve the general goals and specific objectives stated under (a) of
this subsection; and
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(h) Coordinate the rule, to the maxi num extent practicable, wth
ot her federal, state, and | ocal | aws applicable to the sanme activity or
subj ect matter.

(2) In making its determ nations pursuant to subsection (1)(b)
through (g) of this section, the agency shall place in the rul e-maki ng
file docunentation of sufficient quantity and quality so as to persuade
a reasonabl e person that the determ nations are justified.

HB 2345 p. 8
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£5)))(a) Except as provided in (b) of this subsection, this section
applies to:

(1) Significant legislative rules of the departnents of ecol ogy,
| abor and industries, health, revenue, social and health services, and
natural resources, the enploynent security departnent, the forest
practices board, the office of the insurance comm ssioner, and to the
| egi slative rules of the departnent of fish and wildlife inplenenting
chapter 75.20 RCW and

(1i) Any rule of any agency, if this section is voluntarily nade
applicable to the rule by the agency, or is made applicable to the rule
by a majority vote of the joint admnistrative rules review conmttee
W thin ((ferty—++ve)) seventy-five days of receiving the notice of
proposed rul e maki ng under RCW 34. 05. 320.

(b) This section does not apply to:

(i) Enmergency rul es adopted under RCW 34. 05. 350;

(1i1) Rules relating only to internal governnental operations that
are not subject to violation by a nongovernnent party;

(1i1) Rules adopting or incorporating by reference without materi al
change federal statutes or regulations, Wshington state statutes,
rules of other Washington state agencies, shoreline master prograns
other than those prograns governing shorelines of state-w de
significance, or, as referenced by Wshington state |aw national
consensus codes that generally establish industry standards, if the
mat eri al adopted or incorporated regul ates the sane subject matter and
conduct as the adopting or incorporating rule;

(1v) Rules that only correct typographical errors, nmake address or
name changes, or clarify language of a rule wthout changing its
effect;

(v) Rules the content of which is explicitly and specifically
dictated by statute;

(vi) Rules that set or adjust fees or rates pursuant to |l egislative
standards; or

p. 9 HB 2345
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(vii) Rules of the department of social and health services
relating only to client nedical or financial eligibility and rules
concerning liability for care of dependents.

(c) For purposes of this subsection:

(1) A "procedural rule" is a rule that adopts, anmends, or repeals
(A) any procedure, practice, or requirenent relating to any agency
hearings; (B) any filing or related process requirenent for making
application to an agency for a license or permt; or (C any policy
statenent pertaining to the consistent internal operations of an
agency.

(1i) An "interpretive rule" is arule, the violation of which does
not subject a person to a penalty or sanction, that sets forth the
agency s interpretation of statutory provisions it adm nisters.

(tit) A "significant legislative rule" is a rule other than a
procedural or interpretive rule that (A) adopts substantive provisions
of law pursuant to delegated |egislative authority, the violation of
whi ch subjects a violator of such rule to a penalty or sanction; (B)
establishes, alters, or revokes any qualification or standard for the
I ssuance, suspension, or revocation of a license or permt; or (C
adopts a new, or makes significant anmendnents to, a policy or
regul atory program

(d) I'n the notice of proposed rule maki ng under RCW 34. 05. 320, an
agency shall state whether this section applies to the proposed rule
pursuant to (a)(i) of this subsection, or if the agency will apply this
section voluntarily.

((6))) (4) By January 31, 1996, and by January 31st of each even-
nunbered year thereafter, the office of financial nmanagenent, after
consulting with state agencies, counties, and cities, and business,
| abor, and environnental organizations, shall report to the governor
and the legislature regarding the effects of this section on the
regul atory systemin this state. The report shall docunent:

(a) The rules proposed to which this section applied and to the
extent possible, how conpliance with this section affected the
substance of the rule, if any, that the agency ultimtely adopted;

(b) The costs incurred by state agencies in conplying with this
section;

(c) Any legal action maintained based upon the alleged failure of
any agency to conply with this section, the costs to the state of such
action, and the result;

HB 2345 p. 10
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(d) The extent to which this section has adversely affected the
capacity of agencies to fulfill their legislatively prescribed m ssion;

(e) The extent to which this section has i nproved the acceptability
of state rules to those regul ated; and

(f) Any other information considered by the office of financia
managenent to be useful in evaluating the effect of this section.

NEW SECTION. Sec. 4. A new section is added to chapter 34.05 RCW
to read as foll ows:

(1) Before adopting a rul e described i n RCW34. 05. 328(3), an agency
shall place in the rule-making file a rule inplenmentation plan. The
pl an nust descri be how the agency intends to:

(a) Inplenment and enforce the rule, including a description of the
resources the agency intends to use;

(b) I'nform and educate affected persons about the rule;

(c) Pronote and assist voluntary conpliance; and

(d) Eval uate whether the rul e achi eves the purpose for which it was
adopted, including, to the nmaxi num extent practicable, the use of
interim mlestones to assess progress and the use of objectively
measur abl e out cones.

(2) At least twenty days before the effective date of a rule
described in RCW 34.05.328(3), an agency shall convene a neeting of
persons affected by the rule to:

(a) Identify anbiguities and problemareas in the rule;

(b) Coordinate education and public relations efforts by al
persons;

(c) Obtain comrents regarding agency training and enforcenent
pl ans;

(d) Oobtain comments regardi ng appropriate eval uati on nechanisns to
determ ne the effectiveness of the new rule.

The agency shall place a summary of the neeting in the rule-making
file.

(3) Wthin ninety days of the effective date of a rule described in
RCW 34. 05. 328(3), an agency shall make a good faith effort to notify
persons affected by the rule.

(4) After adopting a rule described in RCW34. 05.328(3) regul ating
the same activity or subject matter as anot her provision of federal or
state law, an agency shall do all of the foll ow ng:

p. 11 HB 2345



© 00 N O Ol WDN P

N NP R R R RRRPRRP R
= O © o NO o W DN P O

22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

(a) Provide to the departnent of community, trade, and econom c
devel opment a list citing by reference the other federal and state | aws
that regulate the sane activity or subject matter

(b) Coordinate inplenentation and enforcenent of the rule with the
other federal and state entities regulating the same activity or
subject matter by meking every effort to do one or nore of the
fol | ow ng:

(i) Deferring to the other entity;

(i1) Designating a | ead agency; or

(1i1) Entering into an agreenent with the other entities specifying
how the agency and entities wll coordinate inplenentation and
enf or cenment .

I f the agency is unable to conply with this subsection (3)(b), the
agency shall report to the legislature under (c) of this subsection;

(c) Report to the joint adm nistrative rules review conmttee:

(i) The existence of any overlap or duplication of other federal or
state laws, any differences from federal |aw, and any known overl ap,
duplication, or conflict with local |aws; and

(i1) Make recommendations for any | egislation that may be necessary
to elimnate or mtigate any adverse effects of the overlap,
duplication, or difference.

NEW SECTION. Sec. 5. A new section is added to chapter 34.05 RCW
to read as foll ows:

(1) In the adoption of a rule, an agency shall prepare a | ocal
government econom c inpact statement if (a) the proposed rule wll
i npose nore than m nor costs on | ocal governnent or (b) if requested to
do so by a ngjority vote of the rules review commttee within forty-
five days of receiving the notice of proposed rule making under RCW
34. 05. 320.

(2) For purposes of this section, "local governnment" means
counties, cities, towns, port districts, school districts, and other
muni ci pal corporations.

(3) This section does not apply to:

(a) A rule proposed for expedited repeal or expedited adoption
unl ess the agency receives witten objection to expedited repeal or
adopt i on;

(b) Rules described in RCW 34.05.310(4); or

HB 2345 p. 12
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(c) Rules adopted solely for the purpose of <conformty or
conpliance, or both, with federal statutes or regulations.

(4) The local governnment econom c inpact statenent nust:

(a) Describe the reporting, recordkeeping, and other conpliance
requi renents of the proposed rule; and

(b) Analyze the costs of conpliance for |ocal governnents.

(5) The departnment of comrunity, trade, and econom c devel opnent
shal | assist an agency in preparation of a |ocal governnent econom c
I npact statenent.

(6) For a rule qualifying under subsection (1)(a) of this section,
the agency shall file the statenent with the code reviser along with
the notice required under RCW 34.05.320. For a rule qualifying under
subsection (1)(b) of this section, the agency shall file the statenent
with the code reviser wwthin fifteen days of being requested to do so.
In either case, the agency shall provide a copy of the statenent to any
person requesting it.

Sec. 6. RCW 34.05. 354 and 1997 ¢ 409 s 208 are each anended to
read as foll ows:

£2))) An agency may ((prepese)) file notice for the expedited

repeal of rules under the procedures set forth in this section for
rules neeting any one ((er—wore)) of the followng criteria:

(a) The statute on which the rule is based has been repeal ed and
has not been replaced by another statute providing statutory authority
for the rule;

(b) The statute on which the rule is based has been decl ared
unconstitutional by a court wth jurisdiction, there is a final
j udgnent and no statute has been enacted to replace the
unconstitutional statute;

(c) The rule is no longer necessary because of changed
ci rcunst ances; or

p. 13 HB 2345
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(d) Oher rules of the agency or of another agency govern the sane
activity as the rule, nmaking the rul e redundant.

((3y)) (2) An agency shall file a copy of a preproposal notice of
inquiry, as provided in RCW34.05.310(1), that identifies the rule as
one that is proposed for expedited repeal. The agency shall al so send
a copy of the preproposal notice of inquiry to any person who has
requested notification of copies of proposals for the expedited repeal
of rules or of agency rule making. The preproposal notice of inquiry
shal | include a statenent that any person who objects to the repeal of
the rule nust file awitten objectionto the repeal within thirty days
after the preproposal notice of inquiry is published. The notice of
inquiry shall also include an explanation of the reasons the agency
believes the expedited repeal of the rule is appropriate.

((£4))) (3) The code reviser shall publish all rules proposed for
expedited repeal in a separate section of ((a+egular—editioen—-of)) the
Washi ngton state register ((eF—+h-aspectal—edition—of—the VWashingten

. . I N . et I I
I 30th_of I | . he fi . blished_af
that—date)) .

((59)) (4) Any person may file a witten objection to the
expedited repeal of arule. The notice shall be filed with the agency
rules coordinator within thirty days after the notice of inquiry has
been published in the Washi ngton state register. The witten objection
need not state any reason for objecting to the expedited repeal of the
rule.

((66))) (5 If no witten objections to the expedited repeal of a
rule are filed with the agency within thirty days after the preproposal
notice of inquiry is published, the agency nmay enter an order repealing
the rule without further notice or an opportunity for a public hearing.
The order shall be published in the manner required by this chapter for
any ot her order of the agency adopting, anmending, or repealing a rule.
If a witten objection to the expedited repeal of the rule is filed
with the agency within thirty days after the notice of inquiry has been
publ i shed, the preproposal notice of inquiry published pursuant to this
section shall be considered a preproposal notice of inquiry for the
pur poses of RCW 34.05.310(1) and the agency may initiate rule adoption
proceedi ngs in accordance with the provisions of this chapter.

HB 2345 p. 14
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Sec. 7. RCW34.05.370 and 1996 ¢ 102 s 2 are each anended to read
as follows:

(1) Each agency shall maintain an official rule-making file for
each rule that it (a) proposes by publicationin the state register, or
(b) adopts. The file and nmaterials incorporated by reference shall be
avai l abl e for public inspection.

(2) The agency rule-making file shall contain all of the foll ow ng:

(a) ((Coptes—oft—all—publieations)) A list of citations to al
notices in the state register wth respect to the rule or the
proceedi ng upon which the rule is based;

(b) Copies of any portions of the agency’ s public rule-nmaking
docket containing entries relating to the rule or the proceeding on
which the rule is based,

(c) Al witten petitions, requests, subm ssions, and comrents
recei ved by the agency and all other witten material regarded by the
agency as inportant to adoption of the rule or the proceeding on which
the rule is based;

(d) Any official transcript of oral presentations nmade in the
proceedi ng on which the rule is based or, if not transcribed, any tape
recordi ng or stenographic record of them and any nenorandum prepared
by a presiding official summarizing the contents of t hose
present ati ons;

(e) Al petitions for exceptions to, anmendnent of, or repeal or
suspension of, the rule;

(f) Ctations to data, factual information, studies, or reports on
whi ch the agency relies in the adoption of the rule, indicating where
such data, factual information, studies, or reports are available for
review by the public, but this subsection (2)(f) does not require the
agency to include in the rule-making file any data, factual
i nformation, studies, or reports gathered pursuant to chapter 19. 85 RCW
or RCW 34.05.328 that can be identified to a particul ar business;

(g) The conci se expl anatory statenent required by RCW34. 05. 325(6);
and

(h) Any other material placed in the file by the agency.

(3) Internal agency docunents are exenpt from inclusion in the
rule-making file under subsection (2) of this section to the extent
they constitute prelimnary drafts, notes, recommendations, and intra-
agency nmenor anda i n whi ch opi ni ons are expressed or policies fornul ated
or recommended, except that a specific docunent is not exenpt from
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inclusion when it is publicly cited by an agency in connection withits
deci si on.

(4) Upon judicial review, the file required by this section
constitutes the official agency rule-nmaking file with respect to that
rul e. Unl ess otherwise required by another provision of law the
of ficial agency rule-making file need not be the exclusive basis for
agency action on that rule.

NEW SECTION. Sec. 8. A new section is added to chapter 34.05 RCW
to read as foll ows:

(1) The legislature finds that under the governor’s Executive O der
97-02, agencies have begun systematic reviews of existing rules and
have elim nated sone unnecessary rules and inproved clarity for other
rul es.

(2) An agency shall review a rule at |least every four years to
eval uate whether the rule is:

(a) Necessary to conply with the authorizing statute;

(b) Providing the results that it was originally designed to
achieve in a reasonabl e manner;

(c) Witten and organized in a clear and conci se manner;

(d) Consistent with the legislative intent of the authorizing
statute;

(e) Coordinated with ot her agenci es and governnental jurisdictions
to elimnate or reduce duplication and inconsistency;

(f) Resulting in equitable treatnment of those required to conply
withit; and

(g) Achieving its goals in a cost-effective manner.

(3) An agency shall place in a rules review file, docunentation
sufficient to show that the agency conducted the review under this
section.

(4) Beginning with the effective date of this act, noruleis valid
for nore than four years unless the agency has substantially conplied
with this section.

Sec. 9. RCW34.05.610 and 1996 ¢ 318 s 2 are each anended to read
as follows:

(1) There is hereby created a joint admnistrative rules review
comm ttee which shall be a bipartisan commttee consisting of ((feur))
five senators and ((feur)) five representatives from the state
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| egi slature. The senate nenbers of the commttee shall be appoi nted by
the president of the senate, and the house nenbers of the commttee
shal | be appointed by the speaker of the house. ((Net—ore—than—two

i iHiecal—party—)) Three
of the nenbers from each house nmust be fromthe majority caucus, and
two of the nenbers from each house nmust be fromthe mnority caucus.
The appointing authorities shall al so appoint one alternate nmenber from
each caucus of each house. All appointnments to the conmttee are
subject to approval by the caucuses to which the appointed nmenbers
bel ong.

(2) Menmbers and alternates shall be appoi nted as soon as possible
after the legislature convenes in regular session in an odd-nunbered
year, and their ternms shall extend until their successors are appointed
and qualified at the next regul ar session of the | egislature in an odd-
nunber ed year or until such persons no | onger serve in the | egislature,
whi chever occurs first. Menbers and alternates nay be reappointed to
the commttee.

(3) The president of the senate shall appoint the chairperson in
even- nunbered years and t he vice chai rperson i n odd- nunbered years from
anong comm ttee nenbership. The speaker of the house shall appoint the
chai rperson in odd-nunbered years and the vice chairperson in even-
nunbered years from anong comm ttee nenbership. Such appoi ntments
shall be made in January of each year as soon as possible after a
| egi sl ati ve sessi on convenes.

(4) The chairperson of the commttee shall cause all neeting
notices and commttee docunents to be sent to the nenbers and
alternates. A vacancy shall be filled by appointnment of a |egislator
from the sanme political party as the original appointnent. The
appropriate appointing authority shall nake the appointnent wthin
thirty days of the vacancy occurring.

Sec. 10. RCW34.05.630 and 1996 ¢ 318 s 4 are each anended to read
as follows:

(1) Al rules required to be filed pursuant to RCW 34.05. 380, and
energency rules adopted pursuant to RCW 34.05.350, are subject to
sel ective review by the |egislature.

(2) Al agency policy and interpretive statenents, guidelines, and
i ssuances that are of general applicability, or their equivalents, are
subject to selective reviewby the legislature to determ ne whether or
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not an agency has failed to adopt a rule or whether they are within the

intent of the leqgislature as expressed by the governing statute.

(3) If the rules review comrmittee finds by a majority vote of its
menbers: (a) That an existing rule is not within the intent of the
| egi slature as expressed by the statute which the rule inplenents, (b)
that the rule has not been adopted in accordance with all applicable
provisions of law, ((e+)) (c) that an agency is using ((a)) policy or

interpretive statenents, gui del i nes, or i ssuances, or their
equi valents, in place of arule, or (d) that the policy or interpretive
statenent, quideline, or issuance, or other equivalent, is outside

legislative intent, the agency affected shall be notified of such
finding and the reasons therefor. Wthin thirty days of the receipt of
the rules review commttee's notice, the agency shall file notice of a
hearing on the rules review commttee’'s finding with the code reviser
and mail notice to all persons who have nmade tinely request of the
agency for advance notice of its rul e-maki ng proceedi ngs as provided in
RCW 34. 05. 320. The agency’s notice shall include the rules review
commttee’s findings and reasons therefor, and shall be published in
the Washington state register in accordance with the provisions of
chapter 34.08 RCW

(4) The agency shall <consider fully all witten and oral
subm ssions regarding (a) whether the rule in question is within the
intent of the legislature as expressed by the statute which the rule
i npl emrents, (b) whether the rule was adopted in accordance with al
applicable provisions of law, ((ef)) (c) whether the agency is using
((a)) policy or interpretive statenents, guidelines, or issuances, or
their equivalents, in place of a rule, or (d) whether the policy or
interpretive statenent, guideline, or issuance, or its equivalent, is
within the legislative intent.

Sec. 11. RCW34.05.640 and 1996 ¢ 318 s 5 are each anended to read
as follows:

(1) Wthin seven days of an agency hearing held after notification
of the agency by the rules review conmttee pursuant to RCW 34. 05. 620
or 34.05.630, the affected agency shall notify the commttee of its
i ntended action on a proposed or existing rule to which the conmttee
objected or on a commttee finding of the agency's failure to adopt
rul es.
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(2) If the rules review comrmittee finds by a majority vote of its
menbers: (a) That the proposed or existing rule in question wll not
be nodified, amended, w thdrawn, or repealed by the agency so as to
conformwith the intent of the legislature, (b) that an existing rule
was not adopted in accordance with all applicable provisions of I|aw,
((er)) (c) that the agency is using a policy or interpretive statenent,
guideline, or issuance, or its equivalent, in place of a rule, or that
the policy or interpretive statement, gquideline, or issuance, or its
equivalent, is outside the legislative intent, and that the agency wl|l
not replace the policy or interpretive statenent, quideline, or
issuance, or its equivalent, with a rule, or (d) will not modify or
wi thdraw the statenent, guideline, issuance, or its equivalent, to
conformto the intent of the legislature, the rules review conmttee
may, withinthirty days fromnotification by the agency of its intended
action, file with the code reviser notice of its objections together
with a concise statenment of the reasons therefor. Such notice and
statenment shall also be provided to the agency by the rules review
comm ttee.

(3) If the rules review commttee nakes an adverse finding
regarding an existing rule under subsection (2)(a) or (b) of this
section, the conmmttee my, by a mmjority vote of its nenbers,
recommend suspension of the rule. Wthin seven days of such vote the
commttee shall transmt to the appropriate standing commttees of the
| egi sl ature, the governor, the code reviser, and the agency witten
notice of its objection and recomended suspension and the concise
reasons therefor. Wthin thirty days of receipt of the notice, the
governor shall transmt to the commttee, the code reviser, and the
agency witten approval or disapproval of the recomended suspension.
| f the suspension is approved by the governor, it is effective fromthe
date of that approval and continues until ninety days after the
expiration of the next regular |egislative session.

(4) The code reviser shall publish transmttals from the rules
review commttee or the governor issued pursuant to subsection (2) or
(3) of this section in the Washington state register and shall publish
i n the next suppl enment and conpil ati on of the Washi ngton Adm nistrative
Code a reference to the conmttee’ s objection or recommended suspensi on
and the governor’s action on it and to the issue of the Washington
state register in which the full text thereof appears.

p. 19 HB 2345



a b~ W N

©O© 00 N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

(5) The reference shall be renoved froma rule published in the
Washi ngton Admi nistrative Code if a subsequent adjudi catory proceedi ng
determnes that the ruleis within the intent of the |l egislature or was
adopted in accordance with all applicable |aws, whichever was the
objection of the rules review conmttee.

Sec. 12. RCW34.05.655 and 1996 ¢ 318 s 7 are each anended to read
as follows:

(1) Any person may petition the rules reviewcomittee for a review
of a proposed or existing rule or a proposed or existing policy or
interpretive statenent, quideline, or issuance, or its equivalent.
Wthin thirty days of the receipt of the petition, the rules review
commttee shall acknow edge receipt of the petition and describe any
initial action taken. If the rules review commttee rejects the
petition, a witten statenent of the reasons for rejection shall be
i ncl uded.

(2) A person may petition the rules review conmttee under
subsection (1) of this section requesting review of an existing rule
only if the person has petitioned the agency to anend or repeal the
rul e under RCW 34. 05.330(1) and such petition was deni ed.

(3) A petition for review of a rule under subsection (1) of this
section shall

(a) ldentify with specificity the proposed or existing rule to be
revi ewed;

(b) ldentify the specific statute identified by the agency as
authorizing the rule, the specific statute which the rule interprets or
i npl emrents, and, if applicable, the specific statute the departnent is
all eged not to have followed in adopting the rule;

(c) State the reasons why the petitioner believes that the rule is
not within the intent of the legislature, or that its adoption was not
or is not in accordance with | aw, and provi de docunentation to support
t hese statenents;

(d) Identify any known judicial action regarding the rule or
statutes identified in the petition.

A petition to review an existing rule shall also include a copy of
the agency’s denial of a petition to amend or repeal the rule issued
under RCW 34.05.330(1) and, if available, a copy of the governor’s
deni al issued under RCW 34.05. 330(3).
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(4) A petition for review of a policy or interpretive statenent,
gui deline, or issuance, or its equivalent, under subsection (1) of this
section shall

(a) ldentify the specific policy or interpretative statenent,
guideline, or issuance, or its equivalent, to be revi ewed,

(b) ldentify the specific statute which the rule interprets or
i npl enent s;

(c) State the reasons why the petitioner believes that the policy
or interpretive statenent, guideline, or issuance, or its equival ent,
nmeets the definition of a rule under RCW34. 05. 010 and shoul d have been
adopt ed according to the procedures of this chapter;

(d) State the reasons why the petitioner believes that the policy
or interpretive statenent, gquideline, or issuance, or its equival ent,
is not within the intent of the |egislature;

(e) ldentify any known judicial action regarding the policy or
interpretive statenent, guideline, or issuance, or its equivalent, or
statutes identified in the petition.

(5) Wthin ninety days of recei pt of the petition, the rules review
coommittee shall nake a final decision on the rule for which the
petition for review was not previously rejected.

Sec. 13. RCW 34.05.660 and 1988 c 288 s 606 are each anended to
read as foll ows:

(1) Except as provided in subsection (2) of this section, it is the
express policy of the legislature that establishment of procedures for
review of admnistrative rules by the legislature and the notice of
obj ection required by RCW 34.05.630(({2))) (3) and 34.05.640(2) in no
way serves to establish a presunption as to the legality or
constitutionality of a rule in any subsequent judicial proceedings
interpreting such rules.

(2) If the joint admnistrative rules review commnttee recomends
to the governor that an existing rule be suspended because it does not
conform with the intent of the legislature or was not adopted in
accordance with all applicable provisions of |law, the recomendation
establishes a rebuttable presunption in a proceeding challenging the
validity of the rule that the rule is invalid. The burden of
denonstrating the validity of the rule is then on the adopting agency.
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Sec. 14. RCW34.12.040 and 1981 ¢ 67 s 4 are each anended to read
as follows:

(1) Except as provided in subsection (2) of this section, whenever
a state agency conducts a hearing which is not presided over by
officials of the agency who are to render the final decision, the
hearing shall be conducted by an admnistrative |aw judge assigned
under this chapter. |In assigning adm nistrative | aw judges, the chi ef
admnistrative |law judge shall wherever practical ((£3)) (&) use
personnel having expertise in the field or subject matter of the
hearing, and ((£2))) (b) assign admnistrative |law judges primarily to
t he hearings of particular agencies on a | ong-term basis.

(2) An enployee of the office of the insurance conm Ssioner may
conduct a hearing as provided in RCW48.04.010(5).

Sec. 15. RCW48.04.010 and 1990 1st ex.s. ¢ 3 s 1 are each anended
to read as foll ows:

(1) The comm ssioner may hold a hearing for any purpose within the
scope of this code as he or she may deem necessary. The conm ssioner
shall hold a hearing:

(a) If required by any provision of this code; or

(b) Upon witten demand for a hearing made by any person aggrieved
by any act, threatened act, or failure of the comm ssioner to act, if
such failure is deened an act under any provision of this code, or by
any report, pronulgation, or order of the comm ssioner other than an
order on a hearing of which such person was given actual notice or at
whi ch such person appeared as a party, or order pursuant to the order
on such heari ng.

(2) Any such demand for a hearing shall specify in what respects
such person is so aggrieved and the grounds to be relied upon as basis
for the relief to be demanded at the hearing.

(3) Unless a person aggrieved by a witten order of the
comm ssioner demands a hearing thereon within ninety days after
receiving notice of such order, or in the case of a |icensee under
Title 48 RCWw thin ninety days after the comm ssioner has mailed the
order to the licensee at the nobst recent address shown in the
comm ssioner’s licensing records for the licensee, the right to such
heari ng shall conclusively be deened to have been wai ved.

(4) If a hearing is demanded by a |licensee whose |icense has been
tenporarily suspended pursuant to RCW48. 17. 540, the comm ssi oner shal |
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hold such hearing demanded within thirty days after receipt of the
demand or within thirty days of the effective date of a tenporary
| i cense suspension i ssued after such demand, unl ess post poned by mnut ual
consent .

(5) A hearing held under this section must be conducted by an
adm nistrative | awjudge unl ess the person denmandi ng the hearing agrees

inwiting to have an enpl oyee of the conm ssi oner conduct the heari ng.

~-- END ---
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