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ENGROSSED SECOND SUBSTI TUTE HOUSE BI LL 2345

St ate of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By House Committee on Appropriations (originally sponsored by
Represent ati ve Reans)

Read first tine 02/07/98. Referred to Commttee on

AN ACT Relating to admnistrative |aw, anmending RCW 34.05. 230,
34.05.328, 34.05.330, 34.05.354, 34.05.370, 34.05.610, 34.05.630,
34. 05. 640, 34.05.655, 34.05.660, 34.12.040, and 48.04.010; addi ng new
sections to chapter 34.05 RCW adding a new section to chapter 43.132
RCW and providing an expiration date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 34. 05. 230 and 1997 ¢ 409 s 202 are each anended to
read as fol |l ows:

(1) ((Ar

p. 1 E2SHB 2345
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o | hes. L kel : . I :
i i i . )) Lnterpretive and policy
statenents or their equivalents, regardless of title, are advisory

p. 3 E2SHB 2345
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only. To better informand involve the public, ((anr)) each agency is
encouraged to convert |ong-standing interpretive and policy statenents
into rules.

(2) A person may petition an agency requesting the conversion of
interpretive and policy statements into rules. Upon subm ssion, the
agency shall notify the joint admnistrative rules review commttee of
the petition. Wthin sixty days after subm ssion of a petition, the
agency shall either deny the petition in witing, stating its reasons
for the denial, or initiate rul e-nmaking proceedings in accordance with
this chapter.

((21)) (3) Each agency shall maintain a roster of interested
persons, consisting of persons who have requested in witing to be
notified of all interpretive and policy statenents issued by that
agency. Each agency shall wupdate the roster once each year and
elimnate persons who do not indicate a desire to continue on the
roster. Whenever an agency issues an interpretive or policy statenent,
it shall send a copy of the statenment to each person listed on the
roster. The agency may charge a nomnal fee to the interested person
for this service.

((x2))) (4) VWhenever an agency issues an interpretive or policy
statenent, it shall submt to the code reviser for publication in the
Washi ngton State Regi ster a statenent describing the subject matter of
the interpretive or policy statenment, and listing the person at the
agency fromwhoma copy of the interpretive or policy statenent may be
obt ai ned.

(5) When a person requests a copy of a rule from an agency, the

agency shall identify any associated interpretive and policy statenents

or their equivalents, regardless of title, and provide copies of the

st at enent s upon request.
(6) An agency shall not issue a citation, civil penalty,

assessnent, or other sanction for the violation of a rule by a business

if the subject of the violation involves the sane subject as a policy

or interpretive statenent, whether or not entitled as such, issued for

the rule, if the agency had not made a good faith effort to notify

busi nesses likely to be affected by the statenent at | east ni nety days

prior. For the purposes of this section, "good faith" nmeans t he agency

has at | east notified businesses in the standard industrial

classifications likely to be affected by the statenent that are

registered with the departnent of revenue at the tine the notice was

E2SHB 2345 p. 4
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sent. | nadvertent failure to notify a specific business under this

section does not prohibit the issuance of a citation, civil penalty,

assessnent, or other sanction.

NEW SECTION. Sec. 2. A new section is added to chapter 34.05 RCW
to read as foll ows:

(1) An agency may file notice for the expedited adoption of rules
in accordance with the procedures set forth in this section for rules
nmeeting any one of the followng criteria:

(a) The proposed rules relate only to internal governnental
operations that are not subject to violation by a person;

(b) The proposed rul es adopt or incorporate by reference w thout
mat erial change federal statutes or regulations, Wshington state
statutes, rules of other Washington state agencies, shoreline nmaster
prograns ot her than those prograns governing shorelines of state-w de
significance, or, as referenced by Wshington state |aw national
consensus codes that generally establish industry standards, if the
mat eri al adopted or incorporated regul ates the sane subject matter and
conduct as the adopting or incorporating rule;

(c) The proposed rules only correct typographical errors, nake
address or nane changes, or clarify | anguage of a rule w thout changi ng
its effect;

(d) The <content of the proposed rules is explicitly and
specifically dictated by statute;

(e) The proposed rules have been the subject of negotiated rule
making, pilot rule mking, or sone other process that involved
substantial participation by interested parties before the devel opnent
of the proposed rule; or

(f) The proposed rule is being anended after a review under RCW
34. 05. 328.

(2) The expedited rul e-nmaki ng process nust follow the requirenents
for rule making set forth in RCW 34.05. 320, except that the agency is
not required to prepare a small business econom c inpact statenment
under RCW 19.85.025, a statenent indicating whether the rule
constitutes a significant | egi sl ative rule under RCW
34.05.328(5)(c)(iti), or asignificant legislative rule analysis under
RCW 34. 05. 328. An agency is not required to prepare statenments of
inquiry under RCW 34.05.310 or conduct a hearing for the expedited
adoption of rules. The notice for the expedited adopti on of rul es nust

p. 5 E2SHB 2345
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contain a statenent in at |east ten-point type, that is substantially
in the follow ng form

NOTI CE

TH'S RULE IS BEING PROPOSED TO BE ADCPTED USI NG AN
EXPEDI TED RULE- MAKI NG PROCESS THAT W LL ELI M NATE THE NEED FOR
THE AGENCY TO HOLD PUBLI C HEARI NGS, PREPARE A SMVALL BUSI NESS
ECONOM C | MPACT STATEMENT, OR PROVI DE RESPONSES TO THE CRI TERI A
FOR A SI GNI FI CANT LEG SLATI VE RULE. | F YOU OBJECT TO TH S RULE
BEI NG ADOPTED USI NG THE EXPEDI TED RULE- MAKI NG PRCCESS, YOU MUST
EXPRESS YOUR OBJECTIONS IN WRITING AND THEY MJST BE SENT TO
(1 NSERT NAME AND ADDRESS) AND RECEI VED BY (| NSERT DATE)

(3) The agency shall send a copy of the notice of the proposed
expedited rule nmaking to any person who has requested notification of
proposal s for the expedi ted adoption of rules or of agency rul e maki ng,
as well as the joint admnistrative rules review commttee, wthin
three days after its publication in the Washington State Register. An
agency may charge for the actual cost of providing a requesting party
mai | ed copies of these notices. The notice of the proposed expedited
rul e maki ng must be preceded by a statenent substantially in the form
provided in subsection (2) of this section. The notice must also
i ncl ude an expl anati on of the reasons the agency believes the expedited
adoption of the rule is appropriate.

(4) The code reviser shall publish the text of all rules proposed
for expedited adoption along with the notice required in this section
in a separate section of the Washi ngton State Register. Once the text
of the proposed rules has been published in the Wshington State
Regi ster, the only changes that an agency may nmake in the text of these
proposed rul es before their final adoption are to correct typographical
errors.

(5 Any person may file a witten objection to the expedited
adoption of a rule. The objection nust be filed with the agency rul es
coordinator wthin forty-five days after the notice of the proposed
expedited rule making has been published in the Wshington State
Regi ster. A person who has filed a witten objection to the expedited
adoption of a rule may w thdraw the objection.

(6) If no witten objections to the expedited adoption of a rule
are filed with the agency within forty-five days after the notice of
proposed expedited rule making is published, or if all objections that

E2SHB 2345 p. 6
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have been filed are withdrawn by the persons filing the objections, the
agency nmay enter an order adopting the rule without further notice or
a public hearing. The order nust be published in the manner required
by this chapter for any other agency order adopting, anending, or
repealing a rule.

(7) I'f awitten notice of objection to the expedited adoption of
the rule is tinmely filed wwth the agency and is not wthdrawn, the
noti ce of proposed expedited rul e maki ng published under this section
is considered a statenment of inquiry for the purposes of RCW34. 05. 310,
and the agency may initiate further rule adoption proceedings in
accordance wth this chapter

(8) This section expires Decenber 31, 2000.

Sec. 3. RCW34.05.328 and 1997 ¢ 430 s 1 are each anended to read
as follows:

(1) Before adopting a rule described in subsection (5) of this
section, an agency shall:

(a) Cearly state in detail the general goals and specific
objectives of the statute that the rule inplenents

(b) Determne that the rule is needed to achi eve the general goals
and specific objectives stated under (a) of this subsection, and
anal yze alternatives to rule making and the consequences of not
adopting the rule;

(c) Determne that the probable benefits of the rule are greater
than its probable costs, taking into account both the qualitative and
guantitative benefits and costs and the specific directives of the
statute being inplenented;

(d) Determne, after considering alternative versions of the rule
and the analysis required under (b) and (c) of this subsection, that
the rule being adopted is the |east burdensone alternative for those
required to conmply with it that will achieve the general goals and
specific objectives stated under (a) of this subsection;

(e) Determne that the rule does not require those to whom it
applies to take an action that viol ates requirenents of another federal
or state | aw

(f) Determne that the rule does not inpose nore stringent
performance requirenents on private entities than on public entities
unless required to do so by federal or state |aw,

p. 7 E2SHB 2345



©O© 00 N O Ol WDN P

W W W W W W WwWwWWwWMNDNDNDNDNDNMDNDNDNDNDNMNMNMNDNNMNMNMNMNMNNNREPRPRPPRPPRPPRPPERPPRPRPERPR
© 00 N O Ol WNPEFEP O O W NO UG P WDNPEP O OOWWNO O M wWwDNPEF, O

(g) Determne if the rule differs from any federal regulation or
statute applicable to the sanme activity or subject matter and, if so,
determne that the difference is justified by the foll ow ng:

(1) A state statute that explicitly allows the agency to differ
from federal standards; or

(1i) Substantial evidence that the difference is necessary to
achi eve the general goals and specific objectives stated under (a) of
this subsection; and

(h) Coordinate the rule, to the maxi num extent practicable, wth
ot her federal, state, and | ocal | aws applicable to the sanme activity or
subj ect matter.

(2) In making its determ nations pursuant to subsection (1)(b)
through (g) of this section, the agency shall place in the rul e- maki ng
file docunentation of sufficient quantity and quality so as to persuade
a reasonabl e person that the determ nations are justified.

(3) Before adopting rules described in subsection (5) of this
section, an agency shall place in the rule-making file a rule
i npl enentation plan for rules filed under each adopting order. The
pl an shall describe how the agency ((+ntends—toe)) wll:

(a) Inplenment and enforce the rule, including a description of the
resources the agency intends to use;

(b) I'nformand educate affected persons about the rule;

(c) Pronote and assist voluntary conpliance; ((and))

(d) Eval uate whether the rul e achi eves the purpose for which it was
adopted, including, to the nmaxi num extent practicable, the use of
interim mlestones to assess progress and the use of objectively
measur abl e out cones;_

(e) At least twenty days before the effective date of a rule

described in subsection (5) of this section, convene a neeting of

interested persons affected by the rule to identify anbiquities and

problemareas in the rule and determ ne howto resolve the anbiquities

and probl em areas; and

(f) Provide appropriate agency training.

(4) After adopting a rule described in subsection (5) of this
section regulating the sane activity or subject matter as another
provision of federal or state law, an agency shall do all of the
fol | ow ng:

(a) Provide to the ((bustness—ass+stance—center)) departnent of

community, trade, and econonic devel opnent a list citing by reference

E2SHB 2345 p. 8
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the other federal and state laws that regulate the sane activity or
subj ect matter;

(b) Coordinate inplenentation and enforcenent of the rule with the
other federal and state entities regulating the same activity or
subject matter by meking every effort to do one or nore of the
fol | ow ng:

(i) Deferring to the other entity;

(i1) Designating a | ead agency; or

(1i1) Entering into an agreenent with the other entities specifying
how the agency and entities wll coordinate inplenentation and
enf or cenment .

I f the agency is unable to conply with this subsection (4)(b), the
agency shall report to the legislature pursuant to (c) of this
subsecti on;

(c) Report to the joint adm nistrative rules review conmttee:

(i) The existence of any overlap or duplication of other federal or
state laws, any differences from federal |aw, and any known overl ap,
duplication, or conflict with local |aws; and

(i1) Make recommendations for any | egislation that may be necessary
to elimnate or mtigate any adverse effects of such overlap,
duplication, or difference.

(5) (a) Except as provided in (b) of this subsection, this section
applies to:

(1) Significant legislative rules of the departnents of ecol ogy,
| abor and industries, health, revenue, social and health services, and
natural resources, the enploynent security departnent, the forest
practices board, the office of the insurance comm ssioner, and to the
| egi slative rules of the departnent of fish and wildlife inplenenting
chapter 75.20 RCW and

(1i) Any rule of any agency, if this section is voluntarily nade
applicable to the rule by the agency, or is nade applicable to the rule
by a majority vote of the joint admnistrative rules review commttee
wthin ((ferty—++ve)) seventy-five days of receiving the notice of
proposed rul e maki ng under RCW 34. 05. 320.

(b) This section does not apply to:

(1) Enmergency rul es adopted under RCW 34. 05. 350;

(1i1) Rules relating only to internal governnental operations that
are not subject to violation by a nongovernnent party;

p. 9 E2SHB 2345
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(1i1) Rules adopting or incorporating by reference without materi al
change federal statutes or regulations, Wshington state statutes,
rules of other Washington state agencies, shoreline nmaster prograns
other than those prograns governing shorelines of state-w de
significance, or, as referenced by Wshington state |aw national
consensus codes that generally establish industry standards, if the
mat eri al adopted or incorporated regul ates the sane subject matter and
conduct as the adopting or incorporating rule;

(1v) Rules that only correct typographical errors, nmake address or
name changes, or clarify language of a rule wthout changing its
effect;

(v) Rules the content of which is explicitly and specifically
dictated by statute;

(vi) Rules that set or adjust fees or rates pursuant to |l egislative
standards; or

(vii) Rules of the department of social and health services
relating only to client nedical or financial eligibility and rules
concerning liability for care of dependents.

(c) For purposes of this subsection:

(1) A "procedural rule" is a rule that adopts, anmends, or repeals
(A) any procedure, practice, or requirenent relating to any agency
hearings; (B) any filing or related process requirenent for making
application to an agency for a license or permt; or (C any policy
statenent pertaining to the consistent internal operations of an
agency.

(1i) An "interpretive rule" is arule, the violation of which does
not subject a person to a penalty or sanction, that sets forth the
agency s interpretation of statutory provisions it adm nisters.

(tit) A "significant legislative rule" is a rule other than a
procedural or interpretive rule that (A) adopts substantive provisions
of law pursuant to delegated |legislative authority, the violation of
whi ch subjects a violator of such rule to a penalty or sanction; (B)
establishes, alters, or revokes any qualification or standard for the
I ssuance, suspension, or revocation of a license or permt; or (O
adopts a new, or makes significant anmendnents to, a policy or
regul atory program

(d) I'n the notice of proposed rule maki ng under RCW 34. 05. 320, an
agency shall state whether this section applies to the proposed rule

E2SHB 2345 p. 10
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pursuant to (a)(i) of this subsection, or if the agency will apply this
section voluntarily.

(6) By January 31, 1996, and by January 31st of each even-nunbered
year thereafter, the office of financial managenent, after consulting
with state agencies, counties, and cities, and business, |abor, and
envi ronnmental organi zations, shall report to the governor and the
| egislature regarding the effects of this section on the regulatory
systemin this state. The report shall docunent:

(a) The rules proposed to which this section applied and to the
extent possible, how conpliance with this section affected the
substance of the rule, if any, that the agency ultimtely adopted;

(b) The costs incurred by state agencies in conplying with this
section;

(c) Any legal action maintained based upon the alleged failure of
any agency to conply with this section, the costs to the state of such
action, and the result;

(d) The extent to which this section has adversely affected the
capacity of agencies to fulfill their legislatively prescribed m ssion;

(e) The extent to which this section has i nproved the acceptability
of state rules to those regul ated; and

(f) Any other information considered by the office of financia
managenent to be useful in evaluating the effect of this section.

NEW SECTION. Sec. 4. A new section is added to chapter 34.05 RCW
to read as foll ows:

Wthin two hundred days of the effective date of a rule that
i nposes additional requirenents on businesses the violation of which
subj ects a person to a penalty, assessnent, or adm nistrative sancti on,
an agency shall nmake a good faith effort to notify businesses affected
by the rule of the requirenents of the rule and howto obtain technical
assi stance to conply. For purposes of this section, "good faith" neans
the agency at least notifies businesses in the standard industria
classifications identified in the rule-making file as businesses
affected by the rule that are registered wth the departnent of
revenue. Inadvertent failure to notify a specific business under this
section does not invalidate a rule.

Sec. 5. RCW34.05.330 and 1996 c 318 s 1 are each anended to read
as foll ows:

p. 11 E2SHB 2345
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(1) Any person may petition an agency requesting the adoption,
anendnent, or repeal of any rule. The office of financial mnagenent
shal | prescribe by rule the format for such petitions and the procedure
for their subm ssion, consideration, and disposition and provide a
standard formthat may be used to petition any agency. Wthin sixty
days after subm ssion of a petition, the agency shall either (a) deny
the petition in witing, stating (i) its reasons for the denial,
specifically addressing the concerns raised by the petitioner, and,
where appropriate, (ii) the alternative nmeans by which it will address
the concerns raised by the petitioner, or (b) initiate rule-nmaking
proceedi ngs in accordance with ((t+his—ehapter)) RCW 34.05.310, if
applicable, and RCW 34. 05. 320.

(2) If an agency denies a petition to repeal or anmend a rule
subm tted under subsection (1) of this section, and the petition
alleges that the rule is not wwthin the intent of the |egislature or
was not adopted in accordance with all applicable provisions of I|aw,
the person may petition for review of the rule by the joint
adm nistrative rules review commttee under RCW 34. 05. 655.

(3) If an agency denies a petition to repeal or anend a rule
subm tted under subsection (1) of this section, the petitioner, within
thirty days of the denial, may appeal the denial to the governor. The
governor shall immediately file notice of the appeal with the code
reviser for publication in the Washington state register. Wt hin
forty-five days after receiving the appeal, the governor shall either
(a) deny the petition in witing, stating (i) his or her reasons for
the denial, specifically addressing the concerns raised by the
petitioner, and, (ii) where appropriate, the alternative neans by which
he or she will address the concerns raised by the petitioner; (b) for
agencies listed in RCW43.17.010, direct the agency to initiate rule-
maki ng proceedi ngs i n accordance with this chapter; or (c) for agencies
not listed in RCW43.17.010, recommend that the agency initiate rule-
maki ng proceedings in accordance with this chapter. The governor’s
response to the appeal shall be published in the Wshington state
regi ster and copies shall be submtted to the chief clerk of the house
of representatives and the secretary of the senate.

(4) In petitioning for repeal or anmendnent of a rule under this
section, a person is encouraged to address, anong ot her concerns:

(a) Whether the rule is authorized;

(b) Whether the rule is needed;

E2SHB 2345 p. 12
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(c) Whether the rule conflicts with or duplicates other federal,
state, or |ocal |aws;

(d) Whether alternatives to the rule exist that will serve the sane
pur pose at | ess cost;

(e) Whether the rule applies differently to public and private
entities;

(f) Whether the rule serves the purposes for which it was adopt ed;

(g) Whether the costs inposed by the rule are unreasonabl e;

(h) Whether the rule is clearly and sinply stated;

(1) Whether the rule is different than a federal |aw applicable to
the sanme activity or subject matter w thout adequate justification; and

(j) Whether the rule was adopted according to all applicable
provi si ons of |aw

(5) The ((business—asststance—<center)) departnment of community,
trade, and econom c devel opnent and the office of financial managenent
shal | coordinate efforts anong agencies to informthe public about the
exi stence of this rules review process.

(6) The office of financial nanagenent shall initiate the rule
meki ng requi red by subsection (1) of this section by Septenber 1, 1995.

NEWSECTION. Sec. 6. A newsection is added to chapter 43.132 RCW
to read as foll ows:

(1) To determne the fiscal inpact of proposed rules on units of
| ocal governnent, an agency shall prepare a | ocal governnment economnc
i npact statenent if the proposed rule will inpose costs on units of
| ocal governnent.

(2) The econom c inpact statenment shall describe the reporting,
recor dkeepi ng, and ot her conpliance requirenents of the proposed rule
and anal yze the costs of conpliance for |ocal governnents. An agency
shall file the statenent with the code reviser along with the notice
requi red under RCW 34. 05. 320.

(3) The departnment of comrunity, trade, and econom c devel opnent
shall develop a guide to assist agencies in preparing the economc
i npact statenent. The guide shall be devel oped t hrough a col | aborative
process with agencies and |ocal governnents and other interested
persons.

(4) An agency shall maintain a list of proposed rules for which it
prepares an econom c inpact statement and a sunmary of the costs. By

p. 13 E2SHB 2345
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Decenber 1st of each year, an agency shall submt the |ist and summary
to the joint admnistrative rules review conmttee.

(5) This section does not apply to:

(a) A rule proposed for expedited repeal or expedited adoption
unl ess the agency receives witten objection;

(b) Rules described in RCW 34.05.310(4); and

(c) Rules adopted solely for the purpose of <conformty or
conpliance, or both, with federal statutes or regulations.

Sec. 7. RCW 34. 05. 354 and 1997 ¢ 409 s 208 are each anended to
read as fol |l ows:

£2))) An agency may ((prepese)) file notice for the expedited

repeal of rules under the procedures set forth in this section for
rules neeting any one ((er—wore)) of the followng criteria:

(a) The statute on which the rule is based has been repeal ed and
has not been repl aced by another statute providing statutory authority
for the rule;

(b) The statute on which the rule is based has been declared
unconstitutional by a court wth jurisdiction, there is a final
j udgnent and no statute has been enacted to replace the
unconstitutional statute;

(c) The rule is no longer necessary because of changed
ci rcunst ances; or

(d) Oher rules of the agency or of another agency govern the sane
activity as the rule, making the rule redundant.

((£3))) (2) An agency shall file a copy of a preproposal notice of
inquiry, as provided in RCW34.05.310(1), that identifies the rule as
one that is proposed for expedited repeal. The agency shall also send
a copy of the preproposal notice of inquiry to any person who has
requested notification of copies of proposals for the expedited repeal
of rules or of agency rule making. The preproposal notice of inquiry
shal | include a statenent that any person who objects to the repeal of

E2SHB 2345 p. 14
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the rule nmust file a witten objection to the repeal within thirty days
after the preproposal notice of inquiry is published. The notice of
inquiry shall also include an explanation of the reasons the agency
believes the expedited repeal of the rule is appropriate.

((£4))) (3) The code reviser shall publish all rules proposed for
expedited repeal in a separate section of ((a+eguar—edit+on—-of)) the
Washi ngton state regi ster ((er—+n—-a——speectal—edition—-ofthe VWashingten

. . I N . et I I
I 30th_of I | . he fi . blished_af
that—date)) .

((5))) (4) Any person may file a witten objection to the
expedited repeal of a rule. The notice shall be filed with the agency
rules coordinator within thirty days after the notice of inquiry has
been published in the Washi ngton state register. The witten objection
need not state any reason for objecting to the expedited repeal of the
rul e.

((66))) (5 If no witten objections to the expedited repeal of a
rule are filed with the agency within thirty days after the preproposal
notice of inquiry is published, the agency may enter an order repealing
the rule without further notice or an opportunity for a public hearing.
The order shall be published in the manner required by this chapter for
any ot her order of the agency adopting, anmending, or repealing a rule.
If a witten objection to the expedited repeal of the rule is filed
with the agency within thirty days after the notice of inquiry has been
publ i shed, the preproposal notice of inquiry published pursuant to this
section shall be considered a preproposal notice of inquiry for the
pur poses of RCW 34.05.310(1) and the agency may initiate rule adoption
proceedi ngs in accordance with the provisions of this chapter.

Sec. 8. RCW34.05.370 and 1996 ¢ 102 s 2 are each anended to read
as follows:

(1) Each agency shall maintain an official rule-making file for
each rule that it (a) proposes by publicationin the state register, or
(b) adopts. The file and nmaterials incorporated by reference shall be
avai l abl e for public inspection.

(2) The agency rule-making file shall contain all of the foll ow ng:

(a) ((Coptes—oft—all—publieations)) A list of citations to al
notices in the state register wth respect to the rule or the
proceedi ng upon which the rule is based;
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(b) Copies of any portions of the agency s public rule-nmaking
docket containing entries relating to the rule or the proceeding on
which the rule is based,

(c) Al witten petitions, requests, subm ssions, and comrents
recei ved by the agency and all other witten material regarded by the
agency as inportant to adoption of the rule or the proceeding on which
the rule is based;

(d) Any official transcript of oral presentations nmade in the
proceedi ng on which the rule is based or, if not transcribed, any tape
recordi ng or stenographic record of them and any nenorandum prepared
by a presiding official summarizing the contents of t hose
present ati ons;

(e) Al petitions for exceptions to, anmendnent of, or repeal or
suspension of, the rule;

(f) Ctations to data, factual information, studies, or reports on
whi ch the agency relies in the adoption of the rule, indicating where
such data, factual information, studies, or reports are available for
review by the public, but this subsection (2)(f) does not require the
agency to include in the rule-making file any data, factual
i nformation, studies, or reports gathered pursuant to chapter 19. 85 RCW
or RCW 34.05.328 that can be identified to a particul ar business;

(g) The conci se expl anatory statenment required by RCW34. 05. 325(6);
and

(h) Any other material placed in the file by the agency.

(3) Internal agency docunents are exenpt from inclusion in the
rule-making file under subsection (2) of this section to the extent
they constitute prelimnary drafts, notes, recommendations, and intra-
agency nmenor anda i n whi ch opi ni ons are expressed or policies fornul ated
or recommended, except that a specific docunent is not exenpt from
inclusion when it is publicly cited by an agency in connection withits
deci si on.

(4) Upon judicial review, the file required by this section
constitutes the official agency rule-making file with respect to that
rul e. Unl ess otherwise required by another provision of law the
of ficial agency rule-making file need not be the exclusive basis for
agency action on that rule.

NEW SECTION. Sec. 9. A new section is added to chapter 34.05 RCW
to read as foll ows:

E2SHB 2345 p. 16
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(1) The legislature finds that under the governor’s Executive O der
97-02, agencies have begun systematic reviews of existing rules and
have elim nated sone unnecessary rules and inproved clarity for other
rul es.

(2) Effective July 1, 2001, each state agency shall review its
rules that have significant effects on businesses, |abor, consuners,
and the environnment. Agencies shall determne if their rules should be
(a) retained in their current form or (b) anmended or repealed, if they
do not neet the review criteria specified in this section. Agencies
shall concentrate their regulatory review on rules or portions of a
rul e that have been the subject of petitions filed under RCW 34. 05. 330
or have been the source of conplaints, concerns, or other difficulties
that relate to matters other than the specific mandates of the statute
on which the rule is based. Agencies that have already established
regul atory review processes shall nake them consistent with the
requi renents of this section. Each agency head shall designate a
person responsible for regulatory review who shall serve as the
agency’s contact for regulatory revieww th the office of the governor
and the office of financial managenent.

(3) The following criteria will be used for the review of each rule
identified for review

(a) Need. |Is the rule necessary to conply with the statutes that
authorize it? |Is the rule obsolete, duplicative, or anbiguous to a
degree that warrants repeal or revision? Have laws or other

ci rcunst ances changed so that the rule should be anended or repeal ed?
s the rule necessary to protect or safeguard the health, welfare, or
safety of Washington's citizens?

(b) Effectiveness and efficiency. Is the rule providing the
results that it was originally designed to achieve in a reasonable
manner? Are there regulatory alternatives or new technol ogi es that
could nore effectively or efficiently achieve the sane objectives?

(c) darity. Is the rule witten and organized in a clear and
conci se manner so that it can be readily understood by those to whomit
appl i es?

(d) Intent and statutory authority. Is the rule consistent with
|l egislative intent of the statutes that authorize it? Is the rule
based upon sufficient statutory authority? |s there a need to devel op
a nore specific legislative authorization in order to protect the
heal th, safety, and welfare of Washington's citizens?
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(e) Coordination. Could additional consultation and coordi nation
wi th other governnental jurisdictions and state agencies with simlar
regul atory authority elimnate or reduce duplication and i nconsi stency?
Agenci es should consult wth and coordinate with other jurisdictions
that have simlar regulatory requirenents when it is likely that
coordi nati on can reduce duplication and inconsistency.

(f) Cost. Have qualitative and quantitative benefits of the rule
been considered in relation to its cost?

(g) Fairness. Does therule result in equitable treatnent of those
required to conply with it? Should it be nodified to elimnate or
mnimze any disproportionate inpacts on the regulated comunity?
Should it be strengthened to provide additional protection?

(4)(a) By Qctober 15th of each year, each agency shall report to
the rules review conmttee on the progress nade toward conpleting its
regul atory review and other neasures taken to inprove its regulatory
program The reports nust include, but not be limted to: (i) A
summary of the nunber of rule sections anended or repealed and the
nunber of pages elimnated in the Washi ngton Adm ni strative Code; (ii)
a summary of rules amended or repeal ed based on the reviewcriteria in
this section; (iii) a sunmary of agency actions in response to
petitions under RCW 34.05.330; (iv) a summary of the results of the
agency’'s review of policy and interpretive statenments and simlar
docunents; (v) a summary of the agency’'s review of reporting
requi renents inposed on businesses; and (vi) recomendations for
statutory or admnistrative changes resulting from the regulatory
revi ews. More frequent reports nay be requested, as necessary.
Agenci es shall nmake the reports avail abl e to persons who have requested
notification of agency rule making and shall submt a sunmary of the
report for publication in the Washington State Register.

(b) As part of its regulatory review, each agency shall reviewits
existing policy and interpretive statenments or simlar docunents to
determ ne whet her or not they nust, by |law, be adopted as rules. The
review nust include consultation with the attorney general. Agencies
shal |l concentrate their review on those statenents and docunents that
have been the source of conplaints, concerns, or other difficulties.

(c) Each agency shall also reviewits reporting requirenents that
are applied generally to all businesses or classes of businesses to
ensure that they are necessary and consistent with the principles and
obj ectives of this section. The goals of the review nust be to achi eve
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reporting requirenments that, to the extent possible, are coordinated
wi th other state agencies with simlar requirenments, are econom cal and
easy to understand, and rely on electronic transfer of information.

(5 (a) An agency is deened to have net the requirenents of this
section ninety days after publication in the Washi ngton State Register
unl ess the rules review commttee receives a witten objection of the
agency’s conpliance with the requirenents of this section.

(b) If a witten objection is received within the ninety-day
period, the rules review commttee will nake a determ nation as to
whet her the agency did indeed conmply with this section.

(c) If the commttee finds the agency has failed to neet the
requi renents of this section, the agency will have one hundred twenty
days to neet the requirenents of this section and receive approval by
the commttee. If the agency fails to receive approval by the
commttee, the rules not receiving approval are deened invalid.

Sec. 10. RCW34.05.610 and 1996 ¢ 318 s 2 are each anended to read
as follows:

(1) There is hereby created a joint admnistrative rules review
commttee which shall be a bipartisan commttee consisting of four
senators and four representatives from the state |egislature. The
senate nenbers of the conmttee shall be appointed by the president of
the senate, and the house nenbers of the commttee shall be appointed
by the speaker of the house. Not nore than two nmenbers fromeach house
may be fromthe sane political party. The appointing authorities shal
al so appoint one alternate nenber fromeach caucus of each house. Al
appointnents to the comnmttee are subject to approval by the caucuses
to which the appoi nted nenbers bel ong.

(2) Menmbers and alternates shall be appoi nted as soon as possible
after the legislature convenes in regular session in an odd-nunbered
year, and their ternms shall extend until their successors are appointed
and qualified at the next regul ar session of the | egislature in an odd-
nunber ed year or until such persons no | onger serve in the | egi sl ature,
whi chever occurs first. Menbers and alternates nay be reappointed to
the commttee.

(3) By mpjority vote, the commttee shall appoint a ninth person
other than a person appointed under subsection (1) of this section
The ninth person nust be appointed as soon as possible after the
| eqgi sl ature convenes in regular session in odd-nunbered years, and the
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ninth person’s termextends until his or her successor i s appointed at
the next requl ar session of the legislature in an odd- nunmbered year or
until a vacancy occurs. The ninth person may be reappointed. A

vacancy in the ninth person’s position must be filled by majority vote
of the commttee. The ninth person has no vote on the comm ttee except
in cases of a tie.

(4) The president of the senate shall appoint the chairperson in
even- nunber ed years and t he vice chairperson i n odd- nunbered years from
anong comm ttee nenbership. The speaker of the house shall appoint the
chai rperson in odd-nunbered years and the vice chairperson in even-
nunbered years from anong comm ttee nenbership. Such appoi ntments
shall be made in January of each year as soon as possible after a
| egi sl ati ve sessi on convenes.

((4»)) (5) The chairperson of the commttee shall cause all
nmeeting notices and conm ttee docunents to be sent to the nenbers and
alternates. A vacancy shall be filled by appointnment of a |egislator
from the sanme political party as the original appointnent. The
appropriate appointing authority shall nmake the appointnment within
thirty days of the vacancy occurring.

Sec. 11. RCW34.05.630 and 1996 ¢ 318 s 4 are each anended to read
as follows:

(1) Al rules required to be filed pursuant to RCW 34.05. 380, and
energency rules adopted pursuant to RCW 34.05.350, are subject to
selective review by the ((legistature)) comm ttee.

(2) Al agency policy and interpretive statenments or their
equi valents, regardless of title, are subject to selective review by
the ((+egisltature)) commttee to determ ne whether or not a statenent
constitutes a rule that has not been adopted in accordance with al
applicable provisions of |aw If the conmmttee finds that the
statenent constitutes a rule, the commttee may al so exam ne whet her
the statenment is within the intent of the legislature as expressed by
the statute that the rule inplenents.

(3) If the rules review commttee finds by a majority vote of its
nmenbers: (a) That an existing rule is not within the intent of the
| egi slature as expressed by the statute which the rule inplenents, or
(b) that the rule has not been adopted in accordance wth all

appl i cabl e provi sions of | aw, ((er—{e)rthat—anageney+s—usihngapeey
er—ihterpretive—statenrent—n—place—of—a+rule)) the agency affected

E2SHB 2345 p. 20



© 00 N O Ol WDN P

e o
o O~ W N PP O

17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

shall be notified of such finding and the reasons therefor. Wthin
thirty days of the receipt of the rules reviewconmttee's notice, the
agency shall file notice of a hearing on the rules review conmttee’s
finding with the code reviser and mail notice to all persons who have
made tinely request of the agency for advance notice of its rul e- maki ng
proceedi ngs as provided in RCW 34.05.320. The agency’s notice shal
include the rules reviewcommttee’ s findings and reasons therefor, and
shal | be published in the Washington state register in accordance with
t he provisions of chapter 34.08 RCW

(4) The agency shall consider fully all witten and oral
subm ssions regarding (a) whether the rule in question is within the
intent of the legislature as expressed by the statute which the rule
i npl emrents, (b) whether the rule was adopted in accordance with al
applicable provisions of law, ((er)) and (c) whether the agency is
using a policy or interpretive statenent or its equivalent, regardless
of title, in place of a rule.

Sec. 12. RCW34.05.640 and 1996 ¢ 318 s 5 are each anended to read
as follows:

(1) Wthin seven days of an agency hearing held after notification
of the agency by the rules review conmttee pursuant to RCW 34. 05. 620
or 34.05.630, the affected agency shall notify the commttee of its
i ntended action on a proposed or existing rule to which the commttee
objected or on a commttee finding of the agency’'s failure to adopt
rul es.

(2) If the rules review committee finds by a majority vote of its
menbers: (a) That the proposed or existing rule in question wll not
be nodified, amended, w thdrawn, or repealed by the agency so as to
conformwith the intent of the legislature, or (b) that an existing
rul e was not adopted in accordance with all applicable provisions of
law, ((er—{c)—that—the —agency—wl—not—replace—the—policy—or
Faterpretivestaterent—wth—a—+rule)) the rules review commttee may,

within thirty days from notification by the agency of its intended
action, file with the code reviser notice of its objections together
with a concise statenent of the reasons therefor. Such notice and
statenment shall also be provided to the agency by the rules review
comm ttee.

(3) If the rules review commttee nakes an adverse finding
regarding an existing rule under subsection (2)(a) or (b) of this
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section, the conmmttee my, by a mmjority vote of its nenbers,
recommend suspension of the rule. Wthin seven days of such vote the
commttee shall transmt to the appropriate standing commttees of the
| egi sl ature, the governor, the code reviser, and the agency witten
notice of its objection and recomended suspension and the concise
reasons therefor. Wthin thirty days of receipt of the notice, the
governor shall transmt to the commttee, the code reviser, and the
agency witten approval or disapproval of the recomended suspension.
| f the suspension is approved by the governor, it is effective fromthe
date of that approval and continues until ninety days after the
expiration of the next regular |egislative session.

(4) The code reviser shall publish transmttals from the rules
review commttee or the governor issued pursuant to subsection (2) or
(3) of this section in the Washington state register and shall publish
i n the next suppl enment and conpil ati on of the Washi ngton Adm nistrative
Code areference to the commttee’s objection or recomended suspensi on
and the governor’s action on it and to the issue of the Washington
state register in which the full text thereof appears.

(5) The reference shall be renoved froma rule published in the
Washi ngton Admi nistrative Code if a subsequent adjudi catory proceedi ng
determnes that the ruleis within the intent of the |l egislature or was
adopted in accordance with all applicable |aws, whichever was the
objection of the rules review conmttee.

Sec. 13. RCW34.05.655 and 1996 ¢ 318 s 7 are each anended to read
as follows:

(1) Any person may petition the rules reviewcommttee for a review
of a proposed or existing rule or a proposed or existing policy or
interpretive statenent or its equivalent, regardless of title. A
petition to review a statenment may only be filed for the purpose of
requesting the conmttee to determ ne whet her the statenent constitutes
a rule that has not been adopted in accordance with all provisions of
| aw. If the commttee determnes that the statenent constitutes a
rule, the conmttee may also exam ne whether the statenment is within
the intent of the |egislature as expressed by the statute that the rule
inplenents. Wthin thirty days of the receipt of the petition, the
rules review commttee shall acknow edge receipt of the petition and
describe any initial action taken. If the rules review commttee
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rejects the petition, a witten statenent of the reasons for rejection
shal | be i ncl uded.

(2) A person may petition the rules review conmttee under
subsection (1) of this section requesting review of an existing rule
only if the person has petitioned the agency to anend or repeal the
rul e under RCW 34. 05.330(1) and such petition was deni ed.

(3) A petition for review of a rule under subsection (1) of this
section shall

(a) ldentify with specificity the proposed or existing rule to be
revi ewed;

(b) ldentify the specific statute identified by the agency as
authorizing the rule, the specific statute which the rule interprets or
i npl emrents, and, if applicable, the specific statute the departnent is
all eged not to have followed in adopting the rule;

(c) State the reasons why the petitioner believes that the rule is
not within the intent of the legislature, or that its adoption was not
or is not in accordance with [ aw, and provi de docunentation to support
t hese statenents;

(d) Ildentify any known judicial action regarding the rule or
statutes identified in the petition.

A petition to review an existing rule shall also include a copy of
the agency’s denial of a petition to amend or repeal the rule issued
under RCW 34.05.330(1) and, if available, a copy of the governor’s
deni al issued under RCW 34.05. 330(3).

(4) A petition for reviewof a policy or interpretive statenent or
its equivalent, regardless of title, wunder subsection (1) of this

section shall

(a) Identify the specific statenent to be revi ewed,

(b) ldentify the specific statute which the rule interprets or
i npl enent s;

(c) State the reasons why the petitioner believes that the
statenment neets the definition of arule under RCW34. 05. 010 and shoul d
have been adopted according to the procedures of this chapter;

(d) State the reasons why the petitioner believes that the
statenent is not within the intent of the |egislature;

(e) ldentify any known judicial action regarding the statenent or
statutes identified in the petition.
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(5 Wthin ninety days of receipt of the petition, the rules review
commttee shall make a final decision on the rule for which the
petition for review was not previously rejected.

Sec. 14. RCW 34.05.660 and 1988 c 288 s 606 are each anended to
read as foll ows:

(1) Except as provided in subsection (2) of this section, it is the
express policy of the legislature that establishment of procedures for
review of admnistrative rules by the legislature and the notice of
obj ection required by RCW 34.05.630(({2))) (3) and 34.05.640(2) in no
way serves to establish a presunption as to the legality or
constitutionality of a rule in any subsequent judicial proceedings
interpreting such rules.

(2) If the joint admnistrative rules review commttee recomends
to the governor that an existing rule be suspended because it does not
conform with the intent of the legislature or was not adopted in
accordance with all applicable provisions of |law, the recomendation
establishes a rebuttable presunption in a proceeding challenging the
validity of the rule that the rule is invalid. The burden of
denonstrating the validity of the rule is then on the adopting agency.

Sec. 15. RCW34.12.040 and 1981 ¢ 67 s 4 are each anended to read
as follows:

(1) Except as provided in subsection (2) of this section, whenever
a state agency conducts a hearing which is not presided over by
officials of the agency who are to render the final decision, the
hearing shall be conducted by an admnistrative |aw judge assigned
under this chapter. In assigning adm nistrative | aw judges, the chi ef
admnistrative |law judge shall wherever practical ((£3)) (&) use
personnel having expertise in the field or subject matter of the
hearing, and ((£2))) (b) assign admnistrative |law judges primarily to
t he hearings of particular agencies on a | ong-term basis.

(2) An enployee of the office of the insurance conm Ssioner may
conduct a hearing as provided in RCW48.04.010(5).

Sec. 16. RCW48.04.010 and 1990 1st ex.s. ¢ 3 s 1 are each anended
to read as foll ows:
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(1) The comm ssioner may hold a hearing for any purpose within the
scope of this code as he or she may deem necessary. The conm ssioner
shall hold a hearing:

(a) If required by any provision of this code; or

(b) Upon witten demand for a hearing made by any person aggrieved
by any act, threatened act, or failure of the comm ssioner to act, if
such failure is deened an act under any provision of this code, or by
any report, pronulgation, or order of the comm ssioner other than an
order on a hearing of which such person was given actual notice or at
whi ch such person appeared as a party, or order pursuant to the order
on such hearing.

(2) Any such demand for a hearing shall specify in what respects
such person is so aggrieved and the grounds to be relied upon as basis
for the relief to be demanded at the hearing.

(3) Unless a person aggrieved by a witten order of the
comm ssioner demands a hearing thereon within ninety days after
receiving notice of such order, or in the case of a l|icensee under
Title 48 RCWw thin ninety days after the comm ssioner has mailed the
order to the licensee at the nobst recent address shown in the
comm ssioner’s licensing records for the licensee, the right to such
heari ng shall conclusively be deened to have been wai ved.

(4) If a hearing is demanded by a |licensee whose |icense has been
tenporarily suspended pursuant to RCW48. 17. 540, the comm ssi oner shal |
hold such hearing demanded within thirty days after receipt of the
demand or within thirty days of the effective date of a tenporary
| i cense suspension i ssued after such demand, unl ess post poned by mnut ual
consent .

(5) A hearing held under this section nust be conducted by an
adm nistrative | awjudge unl ess the person denandi ng t he hearing agrees

inwiting to have an enpl oyee of the conm ssi oner conduct the heari ng.

NEW SECTI O\ Sec. 17. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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