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HOUSE BI LL 2339

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By Representatives Thonpson, Milliken, Pennington, Gardner, Ronero
Chopp, Anderson, Boldt and Lantz

Prefiled 1/7/98. Read first tinme 01/12/98. Referred to Comrittee on
Gover nnent Reform & Land Use.

AN ACT Relating to wetlands mtigation banking; and adding a new
chapter to Title 90 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI ON. Sec. 1. The legislature finds that wetlands
mtigation banks are an inportant tool for providing conpensatory
mtigation for wunavoidable inpacts to wetl ands. The |egislature
further finds that benefits of mtigation banks include: (1D
Mai ntenance of the ecological functioning of a watershed by
consol i dating conpensatory mtigationinto a single |large parcel rather
than smaller individual parcels; (2) increased potential for
establishment and |ong-term managenent of successful mtigation by
bringing together financial resources, planning, and scientific
expertise not practicable for many project-specific mtigation
proposal s; (3) increased certainty over the success of mtigation and
reduction of tenporal |osses of wetlands since mtigation banks are
typically inplenmented and functioning in advance of project inpacts;
(4) potential enhanced protection and preservation of the state’s
hi ghest value and highest functioning wetlands; (5) a reduction in
permt processing times and increased opportunity for nore cost-
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ef fective conpensatory mtigation for devel opnent projects; and (6) the
ability to provide conpensatory mtigation 1in an efficient,
predi ctable, and econom cally and environnentally responsi bl e manner.
The purpose of this chapter is to support the establishnment of
mtigation banks by providing a predictable, efficient, regulatory
framework, including tinely review of mtigation bank proposals.

NEW SECTI O\ Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Credit” neans a unit of trade representing the increase in the
ecol ogi cal value of the wetland, as neasured by acreage, functions,
and/ or val ues.

(2) "Departnent" neans the departnent of ecol ogy.

(3) "Wetlands mtigation bank"” or "bank" neans a site where
wetlands are restored, created, enhanced, or in exceptiona
ci rcunst ances, preserved expressly for the purpose of providing
conpensatory mtigation in advance of authorized inpacts to simlar
resour ces.

(4) "Mtigation" nmeans sequentially avoiding inpacts, mnimzing
i npacts, and conpensating for remaining unavoi dabl e i npacts.

(5) "Practicable" neans avail abl e and capabl e of being done after
taking into consideration cost, existing technology, and logistics in
Iight of overall project purposes.

(6) "Service area" neans the designated geographic area in which
t he departnment determ nes a bank can reasonably be expected to provide
appropriate conpensation for unavoi dable inpacts to wetl ands.

(7) "Unavoi dabl e* neans adverse inpacts that remain after all
appropriate and practicable avoidance and mnimzation has been
achi eved.

(8) "Watershed" neans an area identified as a state of Washi ngton
wat er resource inventory area under WAC 173-500-040 as it exists on the
effective date of this section

NEW_ SECTI ON. Sec. 3. (1) Subject to the requirenents of this
chapter, the departnent, in consultation with state and federal
agenci es, shall adopt rules:

(a) For the certification, operation, and nonitoring of mtigation
banks;

(b) For the determ nation and rel ease of credits from banks;
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(c) For public involvenent in the certification of banks;

(d) To ensure coordination with governnental agencies; and

(e) To otherwise carry out the provisions of this chapter.

(2) The departnent may certify only those banks that neet the
requi renments of this chapter.

(3) State agencies may approve use of a bank for any conpensatory
mtigation of a wetland inpact required under a permt issued or
approved by the agency.

(4) The departnment shall authorize use of a particular mtigation
bank on a project-specific basis and shall determ ne the nunber and
availability of credits to conpensate for the proposed inpacts of a
specific project.

(5) The departnent shall assure that for any bank certified,
adequate provisions are nmade for |ong-term managenent, nonitoring
financi al assurances, and rededication.

(6) This chapter applies to public and private mtigation banks.

NEW SECTION. Sec. 4. The departnent may approve use of a bank
when there is no practicable opportunity for on-site conpensation, or
when wuse of a bank is environnentally preferable to on-site
conpensati on. The departnment nust assure that all appropriate and
practi cabl e steps have been undertaken to first avoid and then mnim ze
adverse inpacts to wetl ands, before approving use of a mtigation bank
as a neans of mtigation.

NEW SECTI ON. Sec. 5. The departnent shall give priority to
mtigation banks providing for restoration of degraded or forner
wet | ands, and shal |l adopt rules to assure that banks invol ving creation
and enhancenent of wetlands are certified only where there are adequate
assurances of success and that the bank will result in an overall
envi ronnment al benefit. The departnent may certify banks invol ving the
preservation of wetl ands or associ at ed upl ands when the preservationis
in conjunction with restoration, enhancenent, or creation of a wetland
or in other exceptional circunstances as determ ned by the depart nment
consistent wwth the purposes of this chapter.

NEWSECTI ON. Sec. 6. The departnent shall establish the nunber of
credits and schedule of release of credits for each certified bank
Credit shall be based on the acreage and wetl and type of the bank, or

p. 3 HB 2339



a b~ W N

©O© 00 N O

10
11
12
13
14

15
16
17
18
19
20

21
22
23

24
25
26
27

28
29

by use of a specific assessnent nethod adopted by the departnment. A
credit that has been released nay be sold or used to offset adverse
i npacts under a permt issued or approved by the departnent. The
departnent may all ow a portion of the credits to be rel eased before all
of the performance criteria have been net.

NEW SECTION. Sec. 7. The departnment shall establish a service
area for each bank. The service area shall be the sane watershed as
the mtigation bank unless the departnent determnes that it is
practicable and environnental |y desirable to exceed this limtation or
necessary to restrict the service area to a smaller size to replace
certain functions. The departnent nmay desi gnate nore i nclusive service
areas for banks whose primary purpose is to conpensate for |inear
projects that typically involve nunerous small inpacts in several
di fferent watersheds.

NEW SECTI ON. Sec. 8. Rul es adopted under this chapter nust be
consi stent with applicable federal guidance for the establishnent, use,
and operation of wetlands mtigation banks as it existed on the
effective date of this section, or such subsequent date as nmay be
provi ded by the departnment by rule, consistent with the purposes of
this chapter.

NEW SECTION. Sec. 9. The requirenents of this chapter shall not
affect the use or sale of credits fromany bank that is operating on
the effective date of this section.

NEW SECTI O\ Sec. 10. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTI ON. Sec. 11. Sections 1 through 10 of this act
constitute a new chapter in Title 90 RCW

~-- END ---
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