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HOUSE BI LL 2243

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on
By Representatives Skinner, Thonpson, Cairnes, L. Thomas and Del vin

Read first tine 03/04/97. Referred to Commttee on Law & Justi ce.

AN ACT Relating to joint residential placenent; anmending RCW
26. 09. 004, 26.09.187, and 26.09.260; adding new sections to chapter
26.09 RCW and creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEWSECTION. Sec. 1. This act may be known and cited as the joint
residential placenent act.

NEW SECTION. Sec. 2. The legislature recognizes the fundanment al
i nportance of the parent-child relationship to the welfare of the
child, and that the relationship between the child and each parent
shoul d be fostered unless clearly shown, in a particular case, to be
detrinmental to a mnor child. The legislature further recognizes the
inalienable right of each parent to be actively and neaningfully
involved in his or her child s upbringing and that that right shal
remain inviolate regardl ess of marital status. |In furtherance of this
recognition, the legislature finds and declares that it is the policy
of this state to assure that mnor children have frequent and
continuing contact with both parents regardl ess of the marital status
of the mnor child s parents. 1In order to effectuate these inportant
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public policies, both parents should exercise the responsibility to
make deci sions and perform other parental functions necessary for the
care and growh of their mnor children.

Sec. 3. RCW26.09.004 and 1987 c¢c 460 s 3 are each anended to read
as follows:

The definitions in this section apply throughout this chapter.

(1) "Tenporary parenting plan" neans a plan for parenting of the
child pending final resolution of any action for dissolution of
marri age, declaration of invalidity, or |legal separation which is
i ncorporated in a tenporary order

(2) "Permanent parenting plan" nmeans a plan for parenting the
child, including allocation of parenting functions, which plan is
incorporated in any final decree or decree of nodification in an action
for dissolution of marriage, declaration of invalidity, or |egal
separati on

(3) "Parenting functions" neans those aspects of the parent-child
relationship in which the parent nmakes deci si ons and perforns functions
necessary for the care and gromh of the child. Parenting functions
i ncl ude:

(a) Mintaining a loving, stable, consistent, and nurturing
relationship with the child;

(b) Attending to the daily needs of the child, such as feeding,
cl ot hi ng, physical care and groom ng, supervision, health care, and day
care, and engaging in other activities which are appropriate to the
devel opmental level of the child and that are within the social and
econom ¢ circunstances of the particular famly;

(c) Attending to adequate education for the child, including
remedi al or other education essential to the best interests of the
chil d;

(d) Assisting the child in devel opi ng and nmai ntai ni ng appropriate
i nt er personal rel ationshi ps;

(e) Exercising appropriate judgnent regarding the child s wel fare,
consistent with the child s devel opnental |evel and the famly’s soci al
and econom c circunstances; and

(f) Providing for the financial support of the child.

(4) "Joint residential placenent” means joint physical custody and
joint |egal custody.
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(5) "Joint physical custody" neans an order awardi ng each of the
parents significant and substantially equal periods of tine in which a

child resides with or is under the actual, direct, day-to-day care and

supervi sion of each of the parents.

(6) "Joint |egal custody" neans that the parents have voluntarily
all ocated, or the court has decreed, between themthe decision-naking

rights, responsibilities, and authority relating to the health,

education, safety, and welfare of a child.

NEW SECTION. Sec. 4. (1) There shall be a presunption that joint
residential placenent is in the best interests of mnor children
unl ess:

(a) The parents have agreed to an award of residential placenent to
only one parent; or

(b) The court finds, on the basis of clear, cogent, and convincing
evi dence, that joint residential placenent would be detrinmental to a
particul ar child.

(2) A parent alleging that joint residential placenent would be
detrinmental to a particular child shall have the burden of proving the
al l egation by clear, cogent, and convinci ng evidence. The phrase "the
child s best interest”" as used in this section shall be applied
consistent wwth section 2 of this act.

(3) If a parent alleges that joint residential placenent would be
detrinmental to a particular child, the court, in making a determ nation
whet her an award of joint residential placement is appropriate, shal
direct that an investigation be conducted in accordance with the
provi sions of RCW26.09.220. |If the court declines to enter an order
of joint residential placenent, the court, at the request of either
party, shall enter findings of fact and conclusions of |aw as part of
the order denying joint residential placenent.

NEW SECTI ON. Sec. 5. (1) Unless otherwise agreed to by the
parents of the m nor child whose residential placenment is at issue, the
court shall effectuate the followng order of preference when
addressing the residential placenent of m nor children:

(a) To both parents jointly. The court may require the parents to
submt a plan for inplenentation of the joint residential placenent
order, or the parents acting individually or jointly may submt a joint
residential placenent plan to the court prior to i ssuance of the order;
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(b) To either parent solely with visitation rights to the other
parent. In making an order for residential placenent to one parent,
the court shall consider, anong other factors, which parent is nore
likely to allow the child frequent and continuing contact with the
ot her parent. The court shall not prefer a parent as residential
parent on the basis of that parent’s sex;

(c) If to neither parent, to the person or persons in whose hone
the child has been living in a whol esone and stable environnent or to
any ot her person or persons found by the court to be suitable and able
to provide a whol esone and stable environnent to the mnor child.
Unl ess the parents have consented, before the court nakes an order
awar di ng residential placenent of a mnor child to a person or persons
ot her than a parent, the court shall enter findings and concl usi ons, on
the basis of clear, cogent, and convincing evidence, that an award of
residential placenent to a parent would be detrinmental to the child and
that the award to the person to whom residential placenent is to be
given is required to serve the best interests of the child.

(2) Allegations that residential placenent with a parent woul d be
detrinmental to the child, other than a statenent of that ultimte fact,
shal | not appear in the pleadings. The court may, in its discretion,
excl ude the public fromhearings on this issue.

NEW SECTION. Sec. 6. Any order for the residential placenent of
a mnor child entered by a court in this state or in any other state,
subject to jurisdictional requirenents, nay be nodified at any tine
after the effective date of this act to an order of joint residential
pl acenment in accordance with the provisions of this act.

NEWSECTION. Sec. 7. (1) An award of joint residential placenent
obligates the parties to exchange information concerning the health,
education, safety, and welfare of the mnor child, and unl ess ot herw se
al |l ocat ed, apportioned, or decreed, the parents or parties shall confer
with one another in the exercise of decision-nmaking rights,
responsibilities, and authority. Joi nt physical custody shall be
structured by the court in such a way as to assure a child of frequent,
continui ng, and substantially equal residential time with both parents.

(2) Any order for joint residential placenment may be nodified or
term nated upon the petition of one or both parents or on the court’s
own notion if it is shown, by clear, cogent, and convincing evi dence,
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that continued joint residential placement is detrinental to a
particul ar child. At the request of either party, the court shall
enter findings of fact and conclusions of |law as part of the order
nodi fying or termnating the joint residential placenment order.

(3) In making an order of joint residential placenent, the court
shal | specify the right of each parent to the physical control of the
child in sufficient detail to enable a parent allegedly deprived of
that control to enforce the court order and to enabl e | aw enforcenent
authorities to inplenent laws relating to parental ki dnapping,
residential placenent, custodial interference, and any ot her applicabl e
I aw.

Sec. 8. RCW26.09.187 and 1989 ¢ 375 s 10 are each anended to read
as follows:

(1) DI SPUTE RESOLUTI ON PROCESS. The court shall not order a
di spute resol ution process, except court action, when it finds that any
[imting factor under RCW 26.09.191 applies, or when it finds that
either parent is unable to afford the cost of the proposed dispute
resolution process. |If a dispute resolution process is not precluded
or limted, then in designating such a process the court shall consider
all relevant factors, including:

(a) Differences between the parents that would substantially
inhibit their effective participation in any desi gnated process;

(b) The parents’ w shes or agreenents and, if the parents have
entered i nto agreenents, whether the agreenents were made know ngly and
voluntarily; and

(c) Differences in the parents’ financial circunmstances that my
affect their ability to participate fully in a given dispute resol ution
process.

(2) ALLOCATI ON OF DECI SI ON- MAKI NG AUTHORI TY.

(a) AGREEMENTS BETWEEN THE PARTI ES. The court shall approve
agreenents of the parties allocating decision-making authority, or
specifying rules in the areas listed in RCW 26.09.184(4)(a), when it
finds that:

(1) The agreenent is consistent wwth any limtations on a parent’s
deci si on-maki ng aut hority mandated by RCW 26.09.191; and

(1i) The agreenent is knowi ng and vol untary.

(b) ((SO-EDECHSHFON-MAKING-ATHORI-Y-—TFhe—<court—shall—eorder—seole
deetston—maki-ng—to—oneparent—when—+—FHnds—that—=-
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COURT ORDERED DECI SI ON- MAKI NG AUTHORITY.  Absent an agreenent between

the parties in accordance with (a) of this subsection, the court shall

order decision-nmaking authority in accordance with the provisions of

this act and RCW 26. 09. 191.

(3) RESI DENTI AL PROVI SI ONS.
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court shall make residential provisions for each child that encourage

each parent to maintain a loving, stable, and nurturing relationship
with the child, consistent with the child s devel opnental | evel and the
famly' s social and economc circunstances. The child' s residentia
schedul e shall be consistent with the provisions of this act and RCW
26.09.191.

Sec. 9. RCW26.09.260 and 1991 ¢ 367 s 9 are each anended to read
as follows:

(1) Except as otherw se provided in sections 6 and 7 of this act
and subsection (4) of this section, the court shall not nodify a prior
custody decree or a parenting plan unless it finds, upon the basis of
facts that have arisen since the prior decree or plan or that were
unknown to the court at the tinme of the prior decree or plan, that a
substanti al change has occurred in the circunstances of the child or
t he nonnoving party and that the nodification is in the best interest
of the child and is necessary to serve the best interests of the child.
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(2) In applying these standards, the court shall retain the
residential schedule established by the decree or parenting plan
unl ess:

(a) The parents agree to the nodification;

(b) The child has been integrated into the famly of the petitioner
wi th the consent of the other parent in substantial deviation fromthe
parenting pl an;

(c) The child s present environnent is detrinmental to the child' s
physi cal, nental, or enotional health and the harmlikely to be caused
by a change of environment is outweighed by the advantage of a change
to the child; or

(d) The court has found the nonnoving parent in contenpt of court
at least twice within three years because the parent failed to conply
with the residential time provisions in the court-ordered parenting
pl an, or the parent has been convicted of custodial interference in the
first or second degree under RCW 9A. 40. 060 or 9A. 40.070.

(3) A conviction of custodial interference in the first or second
degree under RCWO9A. 40. 060 or 9A. 40.070 shall constitute a substanti al
change of circunstances for the purposes of this section.

(4) The court may order adjustnents to a parenting plan upon a
show ng of a substantial change in circunstances of either parent or of
the child, and w thout consideration of the factors set forth in
subsection (2) of this section, if the proposed nodificationis only a:

(a) Modification in the dispute resolution process; or

(b) Mnor nodification in the residential schedule that:

(1) Does not change the residence the child is scheduled to reside
in the myjority of the tine; and

(i1) Does not exceed twenty-four full days in a cal endar year or
five full days in a cal endar nonth; or

(ii1) I's based on a change of residence or an involuntary change in
wor k schedul e by a parent which nmakes the residential schedule in the
parenting plan inpractical to foll ow.

(5) If the court finds that a notion to nodify a prior decree or
parenting plan has been brought in bad faith, the court shall assess
the attorney’s fees and court costs of the nonnoving parent agai nst the
novi ng party.
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1 NEW SECTION. Sec. 10. Sections 2 and 4 through 7 of this act are
2 each added to chapter 26.09 RCW

~-- END ---
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