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SUBSTI TUTE HOUSE BI LL 2237

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By House Commttee on Transportation Policy & Budget (originally
sponsor ed by Representatives Hankins, Mastin, DeBolt, Radcliff, Mirray,
OBrien, Mtchell, Huff, K Schm dt and Fi sher)

Read first tine 03/10/97.

AN ACT Relating to telecomunications access to |imted-access
hi ghway rights-of-way; amending RCW 47.44.010, 47.44.020, 47.44.040,
47.44. 050, and 47.44.060; adding a new chapter to Title 47 RCW and
decl ari ng an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI ON. Sec. 1. The legislature finds that the federa
Tel ecommuni cations Act of 1996 is designed to renove regulatory
barriers and encourage conpetition anong tel ecomrunications carriers.
The federal act has inportant inplications for the Washington state
departnent of transportation. Nanely, the federal act affects both the
present and future right-of-way managenent policies and procedures of
the departnent. The federal act preserves authority of the departnent
to manage its rights-of-way, and obtain fair and reasonable
conpensati on on a conpetitively neutral and nondi scrimnatory basis for
its use, while encouraging conpetition in the telecomunications
mar ket pl ace, for the purpose of achieving inproved services and | ower
prices to Washi ngton tel econmuni cati ons consuners.
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NEW SECTI ON. Sec. 2. The definitions set forth in this section
apply throughout this chapter.

(1) "Limted-access rights-of-way" includes "limted access
facilities" as defined in RCW47.52.010, and the federal interstate
system

(2) "Right of occupancy" neans the right to occupy |imted-access
rights-of-way by installing facilities and equi pnment necessary for the
transm ssion of telecomunications, and the right to enter limted
access rights-of-way for the purpose of installing and maintaining
those facilities and equi pnent.

(3) "Tel ecomruni cations” neans the transm ssion, between or anong
points specified by the user, of information of the user’s choosing,
wi t hout change in the formor content of the information as sent and
recei ved.

(4) "Tel econmuni cati ons carrier" nmeans a provi der of
t el ecommuni cati ons servi ces, ot her t han aggregators of
t el ecommuni cati ons servi ces.

(5) "Tel econmuni cati ons servi ce" means the offering of

t el ecommuni cations for a fee directly to the public, or to such cl asses
of users as to be effectively available directly to the public,
regardl ess of the facilities used.

NEW SECTI ON. Sec. 3. A grant by the departnent to a
t el ecommuni cations carrier of a right of occupancy in |Iimted-access
rights-of-way, including an agreenent between the departnent and a
tel ecommuni cations carrier related to such a grant, nust conply with
the foll ow ng:

(1) Gants, and the conpensation paid for them nust be
conpetitively neutral. The departnent may nmake no such grant that by
its terns awards a grantee an exclusive right of occupancy.

(2) Gants nust expressly be subject to all rules, policies, and
standards established by the departnent to preserve the proper
functioning of the limted-access facility, protect the public safety
and welfare, and nmanage the I|imted-access rights-of-way. The
departnment has full authority to establish the rules, policies, and
st andar ds.

(3) No grant may establish a relationship between the departnent
and any other entity that would cause the departnment to be deened a
t el ecommuni cations carrier.
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(4) Gants to limted-access rights-of-way my be separately
negotiated with each telecomunications carrier, under rules and
procedures established by the departnment in consultation with the
t el ecomruni cations/right-of-way advisory commttee as described in
section 4 of this act. Were necessary to ensure effective nmanagenent
of the limted-access right-of-way, the departnment may limt the nunber
and type of facilities in the right-of-way, and may require sharing
facilities between or anpbng conpeting tel econmuni cations carriers.

(5) Each grant nust provide for fair and reasonabl e conpensation
for the use of limted-access rights-of-way. The conpensation may be
bot h cash and i n-kind, but in no event may it consi st exclusively of an
i ndirect arrangenent for the provision of in-kind tel ecomunications
servi ces. An arrangenent by which the departnent receives in-kind
t el ecomruni cations services in exchange for access to |imted-access
rights-of-way is deened a procurenent subject to review by the
information services board under RCW 43.105.041. Revenues from cash
conpensation nust be deposited in the notor vehicle fund. Any
consideration received by the departnent nust be publicly disclosed.
The departnent shall consult wth, and provide an opportunity to
respond to tel ecomruni cations/right-of-way conpensation proposals, to
the telecomunications/right-of-way advisory panel as described in
section 4 of this act.

(6) Franchise agreements wth telecomunications carriers
established before the effective date of this act are not subject to
this section until then-existing franchi se agreenents expire.

NEWSECTI ON. Sec. 4. The tel ecommuni cations/right-of-way advi sory
panel is created to evaluate the departnent’s process for devel oping
conpensati on proposals for use of its [imted-access rights-of-ways by
t el ecommuni cations carriers. Additionally, the advisory panel shal
nmeet as necessary to consult with the departnent regardi ng conpensati on
pr oposal s.

The nenbership of the telecommunications/right-of-way advisory
panel is as foll ows:

(1) Two nenbers of the house transportation policy and budget
commttee, one fromeach political party, as appointed by the speaker
of the house of representatives. The speaker shall al so designate two
alternate nenbers to serve if the appointed nenber is unavail abl e;
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(2) Two nenbers of the senate transportation commttee, one from
each political party, as appointed by the president of the senate. The
president shall also designate two alternate nenbers to serve if the
appoi nted nenber is unavail abl e;

(3) One nenber of the house appropriations conmttee, as appointed
by t he speaker of the house of representatives. The speaker shall al so
designate an alternate nenber to serve if the appointed nenber is
unavai |l abl e;

(4) One nenber of the senate ways and neans conm ttee, as appointed
by the president of the senate. The president shall al so designate an
alternate nenber to serve if the appointed nenber is unavail abl e;

(5 Two representatives of the governor or their designees;

(6) The secretary of the departnment of transportation or a
desi gnee; and

(7) The director of the departnent of information services or a
desi gnee.

NEWSECTION. Sec. 5. Nothing in this chapter affects existing or
future franchise arrangenents with nontel ecomunications utilities.
Not hing in this chapter authorizes a nontel econmunications utility or
any other entity to obtain a grant of a right of occupancy for any
pur pose ot her than providing tel ecommuni cati ons.

NEW SECTION. Sec. 6. Nothing in this chapter limts or affects
the departnent’s ability to | ease property under RCW47.12.120.

Sec. 7. RCW47.44.010 and 1980 ¢ 28 s 1 are each anended to read
as follows:

The departnent of transportation may grant franchises to persons,
associ ations, private or nunicipal corporations, the United States
government, or any agency thereof, to use any state highway for the
construction and nai ntenance of water pipes, flunme, gas, oil or coal

pi pes, ((telephene—telegraph)) telecomunications facilities as
defined in RCW 80.04.010, and electric light and power I|ines and

conduits, trans or railways, and any structures or facilities which are
part of an urban public transportation system owned or operated by a
muni ci pal corporation, agency, or departnent of the state of WAshi ngton
other than the departnent of transportation, and any other such
facilities. Al applications for such franchise shall be made in
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witing and subscribed by the applicant, and shall describe the state
hi ghway or portion thereof over which franchise is desired and the
nature of the franchise. The departnent of transportation shall adopt
rules providing for a hearing or an opportunity for a hearing with
reasonable public notice thereof wth respect to any franchise
application involving the constructi on and nai ntenance of utilities or
other facilities within the highway right of way which the departnent
determ nes may (1) during construction, significantly disrupt the flow
of traffic or use of driveways or other facilities within the right of
way, or (2) during or follow ng construction, cause a significant and
adverse effect upon the surroundi ng environnent.

Sec. 8. RCWA47.44.020 and 1980 ¢ 28 s 2 are each anended to read
as follows:

| f the departnent of transportation deens it to be for the public
interest, the franchise may be granted in whole or in part, with or
wi t hout hearing under such regul ati ons and condi ti ons as t he depart nent
may prescribe, with or wi thout conpensation, but not in excess of the
reasonable cost for investigating, handling, and granting the
franchi se, except as provided in section 3 of this act. The departnent
may require that the utility and appurtenances be so placed on the
hi ghway that they will, inits opinion, least interfere with other uses
of the highway. As provided in section 3 of this act, the departnent
shall obtain fair and reasonabl e conpensation for rights of occupancy
granted to tel ecommuni cations carriers onlimted-access rights-of-way.

If a hearing is held, it shall be conducted by the departnment, and
may be adjourned fromtine to tinme until conpleted. The applicant may
be required to produce all facts pertaining to the franchise, and
evi dence may be taken for and against granting it.

The facility shall be nade subject to renobval when necessary for
the construction, alteration, repair, or inprovenent of the highway and
at the expense of the franchi se hol der, except that the state shall pay
the cost of such renoval whenever the state shall be entitled to
receive proportionate rei nbursenent therefor fromthe United States in
the cases and in the manner set forth in RCW47.44.030. Renewal upon
expiration of a franchise shall be by application. A person
constructing or operating such a utility on a state highway is liable
to any person injured thereby for any damages incident to the work of
installation or the continuation of the occupancy of the highway by the
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utility, and except as provided above, is liable to the state for al
necessary expenses incurred in restoring the highway to a permanent
suitable condition for travel. No franchise may be granted for a
| onger period than fifty years, and no excl usive franchi se or privil ege
may be granted.

Sec. 9. RCWA47.44.040 and 1984 ¢ 7 s 236 are each anended to read
as follows:

Whenever any bridge exists on the route of any state highway and
crosses any stream body of water, gulch, navigable water, swanp, or
ot her topographical formation constituting the boundary of this state
or the boundary of a county, city, or town of this state and the bridge
is owned or operated by this state jointly with any such county, city,
or town, or with any nunici pal corporation of this state, or with such
other state or with any county, city, or town of such other state, the
departnment is enpowered to join wth the proper officials of the
county, city, or town, or the municipal corporation of this state or of
such other state or of such county, city, or town of such other state
in granting franchi ses to persons or private or nunicipal corporations
for the construction and mai ntenance on the bridge of water pipes,

flumes, gas pipes, ((telephene—telegraph)) t el ecomruni cati ons
facilities as defined in RCW 80.04.010, and electric light and power

lines and conduits, tranms and railways, and any structures or
facilities that are part of an urban public transportation systemowned
or operated by a nunicipal corporation, agency, or departnment of the
state of Washington other than the departnent, or any other such
facilities. Al such franchises shall be granted in the sane manner as
provided for the granting of |ike franchises on state hi ghways. Any
revenue accruing to the state of Washington fromthe franchi ses shal
be paid to the state treasurer and deposited to the credit of the fund
fromwhich this state’s share of the cost of joint operation of the
bridge is paid.

Sec. 10. RCWA47.44.050 and 1984 ¢ 7 s 237 are each anended to read
as follows:

The departnent is enpowered to grant a permt to construct or
mai ntai n on, over, across, or along any state hi ghway any water, gas,

((telephone—telegraph)) telecomunications facilities as defined in
RCW 80. 04. 010, |ight, power, or other such facilities when they do not
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extend along the state highway for a distance greater than three
hundred feet. The departnent may require such information as it deens
necessary in the application for any such permt, and may grant or
withhold the permt within its discretion. Any permt granted nay be
canceled at any tine, and any facilities remaining upon the right of
way of the state highway after thirty days witten notice of the
cancel lation ((+s—fare}—an)) are unlawful obstructions and may be
removed in the manner provided by | aw

Sec. 11. RCWA47.44.060 and 1989 c 224 s 1 are each anended to read
as follows:

(1) Any person, firm or corporation who constructs or maintains
on, over, across, or along any state hi ghway any water pipe, flune, gas
pi pe, ((telegraphi—telephone)) tel ecomunications facilities as defined
in RCW80.04.010, electric light, or power lines, or tramor railway,
or any other such facilities, w thout having first obtained and havi ng
at all times in full force and effect a franchise or permt to do so in
the manner provided by law is guilty of a m sdeneanor. Each day of
violation is a separate and distinct offense.

(2) Any person, firm ((er)) corporation, association, private or
nmuni ci pal corporation, county, agency or departnent of the state of
Washi ngton, other than the departnent of transportation, the United
States governnent, or any agency thereof, who constructs or naintains
on, over, across, or along any state hi ghway any water pipe, flune, gas
pi pe, ((telegraphi—telephone)) tel ecomunications facilities as defined
in RCW80.04. 010, electric light or power lines, or tramor railway, or
any other such facilities, wthout having first obtained and havi ng at
all times in full force and effect a franchise or permt to do so in
t he manner provided by lawis liable for a civil penalty of one hundred
dol | ars per cal endar day begi nning forty-five days fromthe date notice
is given and until application is made for a franchise or permt or
until the facility is renmoved as required by notice. The state shal
give notice by certified mail that a franchise or permt is required or
the facility must be renoved and shall include in the notice sufficient
information to identify the portion of right of way in question.
Notice is effective upon delivery.

(3) If a person, firm((er)), corporation, association, private or
nmuni ci pal corporation, county, agency or departnent of the state of
Washi ngton, other than the departnent of transportation, the United
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States governnent, or any agency thereof, does not apply for a permt
or franchise within forty-five days of notice given in accordance with
subsection (2) of this section or the state determnes that the
facility constructed or maintained without a permt or franchise would
not be granted a permt or franchise, the state may order the facility
to be renoved within such tine period as the state may specify. |If the
facility is not renoved, the state, in addition to any other renedy,
may renove the facility at the expense of the owner.

NEW SECTI ON. Sec. 12. Sections 1 through 6 of this act constitute
a new chapter in Title 47 RCW

NEW SECTI ON\. Sec. 13. This act is necessary for the imedi ate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
i mredi atel y.

~-- END ---
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