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HOUSE BI LL 2206

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Representatives B. Thomas, Appelw ck, Van Luven, Anderson, Sullivan,
Mason, Regal a and Dyer; by request of Revenue

Read first tine 02/ 26/97. Referred to Comm ttee on Fi nance.

AN ACT Relating to negotiation of cooperative agreenments between
t he governor of the state of Washington and federally recogni zed I ndi an
tribes within the borders of the state of Washington concerning the
sal es of cigarettes; adding new sections to chapter 43.06 RCW addi ng
a new section to chapter 82.08 RCW adding a new section to chapter
82.12 RCW adding a new section to chapter 82.24 RCW creating a new
section; providing an effective date; and declaring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature intends to enhance the
government -t o- government rel ationship enjoyed by both the state of
Washi ngton and the federally recognized Indian tribes in the state of
Washi ngton by authorizing the governor to enter into cooperative
agreenents with federally recognized Indian tribes in the state of
Washi ngton concerning the sales of cigarettes.

(2) The United States Constitution provides that congress has the
excl usi ve power to conduct affairs anong the various Indian tribes, to
the exclusion of the states where the power is exercised. In its
interpretation of this constitutional provision, the suprene court of
the United States has held that federally recogni zed I ndian tri bes and
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nations are free to engage in sales of cigarettes to their nmenbers free
of state taxation when nmade within the borders of their own Indian
reservation. The suprene court has further held that a state is
prohibited frombringing a lawsuit against an Indian tribe or nation to
conpel the tribe or nation to collect state taxes on sales nmade in
I ndi an country to either nmenbers or nonnenbers of the tribe or nation
w thout either a waiver of immunity by the tribe or nation or
congressional action authorizing the state’'s lawsuit. Finally, the
suprene court has suggested that a state may provi de ot her nethods of
collection of state taxes on sales of cigarettes nade by Indian tribes
or nations to persons who are not nmenbers of the tribe or nation, such
as entering into mutually satisfactory agreenents with Indian tribes or
nati ons.

(3) The legislature intends to foll ow a path of nmutual cooperation
with federally recognized Indian tribes in the state of WAshi ngton by
aut hori zing the governor to negotiate revenue-sharing agreenents with
those tribes. While recognizing the individual sovereignty of both the
tribes and the state, these agreenents can provide for increased
revenues for both the state and the tribes. |In addition, by allow ng
for the possibility of sinmultaneously negotiating the renoval of
unst anped cigarettes fromthe reservations, enforcenent of the state’s
cigarette tax |laws can be greatly enhanced.

NEW SECTION. Sec. 2. A new section is added to chapter 43.06 RCW
to read as foll ows:

(1) The governor may enter into cooperative agreenments wth
federally recognized Indian tribes in the state of Wshington
concerning the sales of cigarettes. All cooperative agreenents shal
nmeet the requirenents for cooperative agreenents under this section and
section 3 of this act.

(2) Cooperative agreenents shall provide that the tribe or triba
licensed retailers shall only nake sales of cigarettes in which
del i very and physical transfer of possession of the cigarettes fromthe
seller to the buyer occurs within the boundaries of the reservation, as
recognized by the United States secretary of the interior. I n
addi tion, cooperative agreenents shall provide that the tribe or tribal
licensed retailers shall not sell or give, or permt to be sold or
given, to any person under the age of eighteen years any cigar,
cigarette, or tobacco in any form
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(3) Cooperative agreenents shall provide for atribal cigarette tax
inlieuof all state cigarette and state and | ocal retail sales and use
taxes on sales of cigarettes on the reservation by a tribe or tribal
licensed retailers. The tribal cigarette tax shall apply to all sales
of cigarettes to Indian and non-Indian purchasers, but the tribe may
all ow an exenption for sales to tribal nenbers if, on the effective
date of this section, the tribal constitution prohibits inposition of
a tax on tribal nenbers.

(4) Cooperative agreenents shall provide that all cigarettes
possessed or sold by the tribe or tribal licensed retailers shall bear
a tribal cigarette tax stanp purchased by whol esalers from a bank or
other suitable stanp vendor and applied to the cigarettes to verify
paynment of the tribal cigarette tax.

(5) Cooperative agreenents shall provide that the tribe and tri bal
licensed retailers shall purchase cigarettes only from

(a) Whol esalers or manufacturers licensed to do business in the
state of Washi ngt on;

(b) Qut-of-state whol esal ers or manufacturers who, although not
licensed to do business in the state of Washington, agree to conply
with the terns of the cooperative agreenent, are certified by the tribe
to the state as having so agreed, and who do in fact so conply.
However, the state may in its sole discretion exercise its
admnistrative and enforcenent powers over such wholesalers or
manuf acturers to the extent permtted by |law, and

(c) A tribal whol esaler that purchases only from a whol esal er or
manuf acturer described in (a) or (b) of this subsection.

(6) Cooperative agreenents shall be for a term of no nore than
ei ght years.

(7) Cooperative agreenents nmay provide that the tribe, at its
option, may substitute the tribe's agreenent with the state of
Washington for a cooperative agreenment concerning the sales of
cigarettes subsequently negoti ated between the state of Washi ngton and
a different tribe. This option is conditioned upon the tribe
substituting the entire subsequent agreenent for the tribe’ s agreenent,
except that the expiration date of the tribe’s agreenent shall remain
unchanged.

(8) Cooperative agreenments may provide for the paynent by the tribe
to the state of Washington of a portion of the tribal cigarette tax
coll ected under the agreenent. Any revenues received under this
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subsection shall be distributed in the same manner as cigarette tax
revenues under chapter 82.24 RCW

(9) Cooperative agreenents may permt the subm ssion of disputes
regarding the interpretation and adm ni strati on of their provisions for
judicial resolution, but a waiver of sovereign immunity and consent by
the state for the resolution shall be conditioned upon a sim|lar waiver
of sovereign imunity by the Indian tribe, which waiver shall be
approved or otherw se confirmed by the United States as nay be required
by | aw.

(10) The governor may del egate the power to negoti ate cooperative
agreenents to the departnent of revenue.

(11) For purposes of this section, "federally recognized Indian
tribe or nation" nmeans an Indian tribal entity that is recognized as an
Indian tribe by the United States secretary of the interior.

NEW SECTION. Sec. 3. A new section is added to chapter 43.06 RCW
to read as foll ows:

The tribal cigarette tax which is in lieu of all state cigarette
and state and local retail sales and use taxes on sales of cigarettes
on the reservation by a tribe or tribal licensed retailers as provided
in section 2(3) of this act shall be no less than three dollars and
fifty-four cents per carton of two hundred cigarettes. The m ni mum
tribal tax shall be prorated for sales of less than a full carton and
for sales of cartons containing fewer or nore than two hundred
cigarettes. The mnimumtribal cigarette tax shall increase by no | ess
than twenty-five percent of any future increase in the state cigarette
tax rate. The mninmumtribal cigarette tax shall be reduced by twenty-
five percent of that portion of any future reduction in the state
cigarette tax that |leaves the total state cigarette tax at or above
seven dollars and sixty-five cents per carton and by one hundred
percent of that portion of any future reduction in the state cigarette
tax that |eaves the total state cigarette tax bel ow seven dollars and
sixty-five cents per carton but at or above five dollars and sixty-five
cents per carton. |If any future reduction in the state cigarette tax
| eaves the total state cigarette tax below five dollars and sixty-five
cents per carton, the state and the Indian tribe or nation shall
negotiate the mninumtribal cigarette tax.

HB 2206 p. 4



w N

©O© 00 N o 0 b

10

11
12
13
14
15
16
17

18
19
20
21
22
23
24
25

26
27
28
29

As used in this section, any future increase or reduction in the
state cigarette tax neans any increase or reduction in the cigarette
tax rate occurring after the effective date of this section.

NEW SECTION. Sec. 4. A new section is added to chapter 82.08 RCW
to read as foll ows:

The tax levied by RCW 82.08.020 does not apply to sales of
cigarettes made by a federally recogni zed Indian tribe or nation or its
licensees during the effective period of a cooperative agreenment
entered into between the state and the federally recognized Indian
tribe or nation under section 2 of this act.

NEW SECTION.. Sec. 5. A new section is added to chapter 82.12 RCW
to read as foll ows:

The tax | evied by RCW 82.12. 020 does not apply in respect to the
use of cigarettes sold by a federally recogni zed I ndian tri be or nation
or its licensees during the effective period of a cooperative agreenent
entered into between the state and the federally recognized Indian
tribe or nation under section 2 of this act.

NEW SECTION.. Sec. 6. A new section is added to chapter 82.24 RCW
to read as foll ows:

This chapter does not apply to the sale, wuse, consunption,
handl i ng, possession, or distribution of cigarettes by a federally
recogni zed Indian tribe or nation or its licensees during the effective
period of a cooperative agreenent entered into between the state and
the federally recogni zed Indian tri be or nation under section 2 of this
act .

NEW SECTI ON. Sec. 7. This act is necessary for the imediate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
April 1, 1997.

~-- END ---

p. 5 HB 2206



