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HOUSE BI LL 2077

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on
By Representatives D. Schmdt, Scott and D. Sonmers

Read first tine 02/19/97. Referred to Commttee on Governnent
Adm ni strati on.

AN ACT Relating to conpetitive bidding; anending RCW 35.22.620,
35.23. 352, 36.32.270, 52.14.110, 53.08.120, 54.04.070, and 70. 44. 140;
reenacting and anendi ng RCW 57.08.050; and adding a new section to
chapter 39.04 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 39.04 RCW
to read as foll ows:

This section provides uniform exenptions to conpetitive bidding
procedures utilized by nunicipalities when awarding contracts for
public works and contracts for purchases. The statutes governing a
specific type of nunicipality may al so include other exenptions from
conpetitive bidding procedures. The purpose of this section is to
suppl emrent and not to limt the current powers of any nunicipality to
provi de exenptions from conpetitive bidding procedures.

(1) Conpetitive bidding procedures may be waived by resol ution of
t he governing body of the nmunicipality for:

(a) Purchases that are clearly and legitimately [imted to a single
source of supply;

(b) Purchases involving special facilities or market conditions;
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(c) Purchases in the event of an energency;

(d) Purchases of insurance or bonds; and

(e) Public works in the event of an energency.

(2)(a) A resolution adopted by a governing body to waive
conpetitive bidding procedures pursuant to subsection (1) of this
section nust recite the factual basis for the exception, and any
economc or health-related justifications for the waiver. The
resol uti on nust be adopted by the nunicipality prior to the final award
of the contract. This subsection (2)(a) does not apply in the event of
an energency.

(b) I'f an energency exists, the person or persons designated by the
governi ng body of the municipality to act in the event of an energency
may declare an energency situation exists, waive conpetitive bidding
requi renents, and award all necessary contracts on behalf of the
muni ci pality to address the energency situation. If a contract is
awar ded wi t hout conpetitive bidding due to an energency, the governing
body of the municipality nust adopt a resolution reciting the factual
basis for the energency at either a regular or special neeting no | ater
than two weeks follow ng the award of the contract.

(3) For purposes of this section:

(a) "Emergency" neans unforeseen circunstances beyond the control
of the municipality that either: (i) Present a real, imediate threat
to the proper performance of essential functions; or (ii) wll likely
result in material |oss or damage to property, bodily injury, or |oss
of life if immediate action is not taken.

(b) "Municipality" means any city, code city, town, county, port
district, fire district, public utility district, public hospital
district, or water-sewer district.

Sec. 2. RCW35.22.620 and 1993 ¢ 198 s 9 are each anended to read
as follows:

(1) As used in this section, the term "public works" neans as
defined in RCW 39. 04. 010.

(2) Afirst class city may have public works performed by contract
pursuant to public notice and call for conpetitive bids. As limted by
subsection (3) of this section, a first class city may have public
wor ks performed by city enployees in any annual or biennial budget
period equal to a dollar val ue not exceeding ten percent of the public
wor ks construction budget, including any anmount in a supplenental
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public works construction budget, over the budget period. The anount
of public works that a first class city has a county performfor it
under RCW 35.77.020 shall be included within this ten percent
limtation.

If a first class city has public works perfornmed by public
enpl oyees in any budget period that are in excess of this ten percent
limtation, the anobunt in excess of the permtted anmount shall be
reduced fromthe otherw se permtted anmount of public works that may be
performed by public enployees for that city in its next budget period.
Twenty percent of the notor vehicle fuel tax distributions to that city
shall be withheld if two years after the year in which the excess
anount of work occurred, the city has failed to so reduce the anount of
public works that it has perforned by public enpl oyees. The anount so
wi thhel d shall be distributed to the city when it has denonstrated in
its reports to the state auditor that the amount of public works it has
performed by public enployees has been so reduced.

Whenever a first class city has had public works perfornmed in any
budget period up to the maximum permtted anmount for that budget
period, all remaining public works within that budget period shall be
done by contract pursuant to public notice and call for conpetitive
bi ds.

The state auditor shall report to the state treasurer any first
class city that exceeds this ampunt and the extent to which the city
has or has not reduced the anount of public works it has perfornmed by
public enpl oyees in subsequent years.

(3) Inaddition to the percentage |imtation provided in subsection
(2) of this section, a first class city with a population in excess of
one hundred fifty thousand shall not have public enployees perform a
public works project in excess of fifty thousand dollars if nore than
a single craft or trade is involved with the public works project, or
a public works project in excess of twenty-five thousand dollars if
only a single craft or trade is involved with the public works project
or the public works project is street signalization or street |ighting.
In addition to the percentage limtation provided in subsection (2) of
this section, afirst class city with a popul ati on of one hundred fifty
t housand or | ess shall not have public enpl oyees performa public works
project in excess of thirty-five thousand dollars if nore than one
craft or trade is involved with the public works project, or a public
wor ks project in excess of twenty thousand dollars if only a single
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craft or trade is involved with the public works project or the public
works project is street signalization or street lighting. A public
wor ks project neans a conplete project. The restrictions in this
subsection do not permt the division of the project into units of work
or classes of work to avoid the restriction on work that may be
performed by day |abor on a single project.

(4) I'n addition to the accounting and record-keepi ng requirenents
contained in RCW 39.04.070, every first class city annually shall
prepare a report for the state auditor indicating the total public
wor ks construction budget and suppl emental public works construction
budget for that year, the total construction costs of public works
performed by public enployees for that year, and the anount of public
works that is perfornmed by public enpl oyees above or bel ow ten percent
of the total construction budget. However, if a city budgets on a
bi enni al basis, this annual report shall indicate the anount of public
wor ks that is performed by public enployees within the current bienni al
period that is above or below ten percent of the total biennial
construction budget.

After Septenber 1, 1987, each first class city with a popul ati on of
one hundred fifty thousand or |l ess shall use the formrequired by RCW
43. 09. 205 to account and record costs of public works in excess of five
t housand dollars that are not |et by contract.

(5) The cost of a separate public works project shall be the costs
of materials, supplies, equipnent, and |abor on the construction of
that project. The value of the public works budget shall be the val ue
of all the separate public works projects within the budget.

s+tuatt+oen-—)) The conpetitive bidding requirenents of this section nmay
be waived by the city legislative authority pursuant to section 1 of
this act if an exenption contained within that section applies to the
work or contract.

(7) In lieu of the procedures of subsections (2) and (6) of this
section, a first class city may use ((a)) the small works roster
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process ((and)) in RCW 39.04.155 to award contracts for public works
projects with an estimted value of one hundred thousand dollars or
| ess ((as—provided+n—REAW39-04-155)).

Whenever possible, the city shall invite at | east one proposal from
a mnority or woman contractor who shall otherw se qualify under this
section.

(8) The allocation of public works projects to be perfornmed by city
enpl oyees shall not be subject to a collective bargai ning agreenent.

(9) This section does not apply to performance-based contracts, as
defined in RCW39. 35A. 020(3), that are negoti ated under chapter 39.35A
RCW

(10) Nothing in this section shall prohibit any first class city
fromallow ng for preferential purchase of products nade fromrecycled
materials or products that nmay be recycled or reused.

Sec. 3. RCW35.23.352 and 1996 ¢ 18 s 2 are each anended to read
as follows:

(1) Any second class city or any town nmay construct any public
wor ks, as defined in RCW 39.04.010, by contract or day |abor wthout
calling for bids therefor whenever the estinated cost of the work or
i nprovenent, including cost of materials, supplies and equi pnent wl|
not exceed the sumof thirty thousand dollars if nore than one craft or
trade is involved with the public works, or twenty thousand dollars if
a single craft or trade is involved with the public works or the public
works project is street signalization or street lighting. A public
wor ks project neans a conplete project. The restrictions in this
subsection do not permt the division of the project into units of work
or classes of work to avoid the restriction on work that may be
performed by day | abor on a single project.

Whenever the cost of the public work or inprovenent, including
materials, supplies and equi pnment, will exceed these figures, the sane
shall be done by contract. AlIl such contracts shall be let at public
bi ddi ng upon publication of notice calling for sealed bids upon the
work. The notice shall be published in the official newspaper, or a
newspaper of general circulation nost likely to bring responsive bids,
at least thirteen days prior to the |ast date upon which bids wll be
received. The notice shall generally state the nature of the work to
be done that plans and specifications therefor shall then be on file in
the city or town hall for public inspections, and require that bids be
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sealed and filed wth the council or conmssion wthin the tine
specified therein. Each bid shall be acconpanied by a bid proposa
deposit in the formof a cashier’s check, postal noney order, or surety
bond to the council or conmmssion for a sum of not less than five
percent of the anount of the bid, and no bid shall be consi dered unl ess
acconpani ed by such bid proposal deposit. The council or comm ssion of
the city or town shall let the contract to the |owest responsible
bi dder or shall have power by resolution to reject any or all bids and
to make further calls for bids in the sanme manner as the original call.

When the contract is let then all bid proposal deposits shall be
returned to the bidders except that of the successful bidder which
shall be retained until a contract is entered into and a bond to
performthe work furnished, with surety satisfactory to the council or
conmi ssion, in accordance with RCW39.08.030. |If the bidder fails to
enter into the contract in accordance with his or her bid and furnish
a bond within ten days from the date at which he or she is notified
that he or she is the successful bidder, the check or postal noney
order and the anmount thereof shall be forfeited to the council or
conmi ssion or the council or comm ssion shall recover the anount of the
surety bond. A |ow bidder who clains error and fails to enter into a
contract is prohibited frombidding on the sane project if a second or
subsequent call for bids is made for the project.

If no bidis received on the first call the council or conm ssion
may readvertise and nmake a second call, or may enter into a contract
w thout any further call or may purchase the supplies, material or
equi prent and performthe work or inprovenent by day | abor.

(2) The allocation of public works projects to be performed by city
or town enployees shall not be subject to a collective bargaining
agr eement .

(3) Inlieu of the procedures of subsection (1) of this section, a
second class city or a tow nmay use the small works roster process
provided in RCW 39.04.155 to award public works contracts with an
estimated val ue of one hundred thousand dollars or |ess.

Wenever possible, the city or town shall invite at |east one
proposal from a mnority or wonman contractor who shall otherw se
qual i fy under this section.

(4) The form required by RCW 43.09.205 shall be to account and
record costs of public works in excess of five thousand dollars that
are not let by contract.
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(5) The cost of a separate public works project shall be the costs
of the materials, equipnent, supplies, and | abor on that construction
proj ect .

(6) Any purchase of supplies, material, or equipnment, except for
public work or inprovenent, where the cost thereof exceeds seven
t housand five hundred dollars shall be nmade upon call for bids.

(7) Bids shall be called annually and at a tinme and in the manner
prescri bed by ordinance for the publication in a newspaper of general
circulation in the city or town of all notices or newspaper
publications required by law. The contract shall be awarded to the
| owest responsi bl e bi dder.

(8) For advertisenment and formal sealed bidding to be dispensed
with as to purchases between seven thousand five hundred and fifteen
thousand dollars, the council or commssion nust authorize by
resol ution, use of the uniform procedure provided i n RCW 39. 04. 190.

) i o I e | I . :
i . : . | I . i 30.020))

The city or town legislative authority may waive the conpetitive
bi ddi ng requirenents of this section pursuant to section 1 of this act
if an exenption contained within that section applies to the purchase
or public work.

(10) This section does not apply to perfornmance-based contracts, as
defined in RCW39. 35A. 020(3), that are negoti ated under chapter 39.35A
RCW

(11) Nothing in this section shall prohibit any second class city
or any town fromallowng for preferential purchase of products nade
fromrecycled materials or products that nay be recycled or reused.

Sec. 4. RCW36.32.270 and 1963 ¢ 4 s 36.32.270 are each anended to
read as fol |l ows:

boeard)) The county legislative authority may waive the conpetitive
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bi ddi ng requirenents of this chapter ((wth+eferenceto-any)) pursuant
to section 1 of this act if an exenption contained within that section

applies to the purchase or ((eentract)) public work.

Sec. 5. RCWH52.14.110 and 1993 ¢ 198 s 11 are each anended to read
as follows:

| nsofar as practicable, purchases and any public works by the
district shall be based on conpetitive bids. A formal sealed bid
procedure shall be used as standard procedure for purchases and
contracts for purchases executed by the board of comm ssioners. Fornal
seal ed bidding shall not be required for:

(1) ((Ewergencypurchase he—se

2y)) The purchase of any materials, supplies, or equipnent if the
cost will not exceed the sum of four thousand five hundred doll ars.
However, whenever the estimated cost is fromfour thousand five hundred
dollars up to ten thousand dol |l ars, the conm ssioners may by resol ution
use the process provided in RCW39.04.190 to award contracts;

((3))) (2) Contracting for wirk to be done involving the
construction or inprovenent of a fire station or other buildings where
the estimated cost will not exceed the sumof two thousand five hundred

dol l ars, which includes the costs of |abor, material, and equipnent.
However, whenever the estimated cost is fromtwo thousand five hundred
dollars up to ten thousand dollars, the comm ssioner may by resol ution
use the small works roster process provided in RCW39.04. 155; and

( ({4—Purehases—which—are—elearty—andtegit+ratelytHmtedto—a

bl I ot i w I | I
i -)) (3) Any contract for

purchases or public work pursuant to section 1 of this act if an
exemption contained within that section applies to the purchase or
publ i ¢ wor k.

Sec. 6. RCWA53.08.120 and 1993 ¢ 198 s 13 are each amended to read
as foll ows:
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Al material required by a port district may be procured in the
open mar ket or by contract and all work ordered may be done by contract
or day labor. Al such contracts for work, the estimted cost of which
exceeds one hundred thousand dollars, shall be let at public bidding
upon notice published in a newspaper of general circulation in the
district at least thirteen days before the |ast date upon which bids
wll be received, calling for sealed bids upon the work, plans and
specifications for which shall then be on file in the office of the
conmmi ssion for public inspection. The sanme notice may call for bids on
such work or material based upon plans and specifications submtted by
t he bi dder. The conpetitive bidding requirenents for purchases or
public works may be waived pursuant to section 1 of this act if an
exenption contained within that section applies to the purchase or
public work.

Each port district shall nmaintain a small works roster, as provided
in RCW 39. 04. 155, and may use the small works roster process to award
contracts in lieu of calling for seal ed bids whenever work is done by
contract, the estimated cost of which is one hundred thousand dollars
or |ess. Whenever possible, the managing official shall invite at
| east one proposal from a mnority contractor who shall otherw se
qual i fy under this section.

When awardi ng such a contract for work, when utilizing proposals
fromthe small works roster, the managing official shall give weight to
the contractor submtting the | owest and best proposal, and whenever it
would not violate the public interest, such contracts shall be
di stributed equal |l y anong contractors, including mnority contractors,
on the small works roster.

Sec. 7. RCW54.04.070 and 1993 ¢ 198 s 14 are each anended to read
as follows:

Any item or itens of the same kind of materials, equipnment, or
supplies purchased, the estimated cost of which is in excess of five
t housand dollars, exclusive of sales tax shall be by contract:
PROVI DED, That a district may nmake purchases of the sanme kind of itens
of materials, equipnment and supplies not exceeding five thousand
dol lars in any cal endar nonth wi t hout a contract, purchasing any excess
t hereof over five thousand dollars by contract. Any work ordered by a
district comm ssion, the estimted cost of which is in excess of ten
t housand dol | ars excl usive of sales tax, shall be by contract, except
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that a district commssion may have its own regularly enployed
personnel perform work which is an accepted industry practice under
prudent wutility nmanagenent wthout a contract. Prudent wutility
managenent neans performng work with regularly enployed personne
utilizing material of a worth not exceeding fifty thousand dollars in
value without a contract: PROVIDED, That such limt on the val ue of
material being utilized in work being perfornmed by regularly enpl oyed
personnel shall not include the value of individual itens of equipnment
purchased or acquired and used as one unit of a project. Bef ore
awar di ng such a contract, the conm ssion shall publish a notice once or
nmore in a newspaper of general circulation in the district at |east
thirteen days before the |last date upon which bids will be received,
inviting sealed proposals for the work or mterials; plans and
specifications of which shall at the tinme of the publication be onfile
at the office of the district subject to public inspection. Any
publ i shed notice ordering work to be perforned for the district shal
be muiled at the tinme of publication to any established trade
association which files a witten request with the district to receive
such notices. The conm ssion may at the sane tinme and as part of the
same notice, invite tenders for the work or materials upon plans and
specifications to be submtted by the bidders.

Not wi t hst andi ng any ot her provi sions herein, all contract projects,
the estimated cost of which is | ess than one hundred thousand dol | ars,
may be awarded to a contractor using the small works roster process
provided in RCW39. 04. 155. All contract projects equal to or in excess
of one hundred thousand dollars shall be let by conpetitive bidding.

Whenever equi pnment or materials required by a district are held by
a governnental agency and are available for sale but such agency is
unwi | ling to submt a proposal, the comm ssion nay ascertain the price
of such itens and file a statenent of such price supported by the sworn
affidavit of one nenber of the comm ssion and nay consider such price

as a bid without a deposit or bond. ((+n—the—event—of—an—enrergency
I I blie i E ' . L ”
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The conmi ssion may waive the conpetitive bidding requirenents of

this section pursuant to section 1 of this act if an exenption
contained within that section applies to the purchase or public work.

Sec. 8. RCW57.08.050 and 1996 ¢ 230 s 311 and 1996 ¢ 18 s 14 are
each reenacted and anmended to read as foll ows:

(1) All work ordered, the estimated cost of which is in excess of
five thousand dollars, shall be let by contract. Al'l contract
projects, the estimted cost of which is in excess of five thousand
dollars but less than fifty thousand dollars, may be awarded to a
contractor using the small works roster process provided in RCW
39.04. 155. The board of comm ssioners nmay set up uniformprocedures to
prequalify contractors for inclusion on the small works roster. Al
contract projects equal to or in excess of fifty thousand doll ars shal
be et by conpetitive bidding. Before awarding any such contract the
board of conmm ssioners shall publish a notice in a newspaper of general
circulation where the district is |ocated at | east once thirteen days
before the | ast date upon which bids will be received, inviting seal ed
proposal s for such work((+)).__The plans and specifications ((whieh))
for such work nust at the tinme of publication of such notice be onfile
in the office of the board of comm ssioners ((subjeet—tothe)) and be
available for public inspection. The notice shall state generally the
work to be done and shall call for proposals for doing the same to be
sealed and filed with the board of ((water)) conmm ssioners on or before
t he day and hour naned therein.

Each bid shall be acconpanied by a certified or cashier’s check or
postal noney order payable to the order of the county treasurer for a
sumnot | ess than five percent of the amount of the bid, or acconpani ed
by a bid bond in an amount not |ess than five percent of the bid with
a corporate surety licensed to do business in the state, conditioned
that the bidder will pay the district as |iquidated damages the anount
specified in the bond, unless the bidder enters into a contract in
accordance with the bidder’s bid, and no bid shall be considered unl ess

p. 11 HB 2077
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acconpani ed by such check, cash, or bid bond. At the tinme and pl ace
named such bids shall be publicly opened and read and the board of
commi ssioners shall proceed to canvass the bids and may let such
contract to the | owest responsi bl e bi dder upon pl ans and speci fications
on file or to the best bidder submtting the bidder’s own plans and
speci fications. However, no contract shall be let in excess of the
cost of the materials or work. The board of conm ssioners may reject
all bids for good cause and readvertise and in such case all checks,
cash, or bid bonds shall be returned to the bidders. [If the contract
is let, then all checks, cash, or bid bonds shall be returned to the
bi dders, except that of the successful bidder, which shall be retained
until a contract shall be entered into for doing the work, and a bond
to performsuch work furnished with sureties satisfactory to the board
of conm ssioners in the full anmount of the contract price between the
bi dder and the comm ssion in accordance with the bid. |If the bidder
fails to enter into the contract in accordance with the bid and furnish
the bond within ten days fromthe date at which the bidder is notified
that the bidder is the successful bidder, the check, cash, or bid bonds
and the amount thereof shall be forfeited to the district. If the
bidder fails to enter into a contract in accordance with the bidder’s
bid, and the board of comm ssioners deens it necessary to take |ega
action to collect on any bid bond required by this section, then the
district shall be entitled to collect from the bidder any | egal
expenses, including reasonabl e attorneys’ fees ((eccastenedthereby)).
A low bidder who clains error and fails to enter into a contract is
prohi bited from bidding on the sanme project if a second or subsequent
call for bids is nade for the project.

(2) Any purchase of materials, supplies, or equipnment, with an
estimated cost in excess of ten thousand dollars, shall be by contract.
Any purchase of materials, supplies, or equipnment, with an estimated
cost of from ((f+ve)) ten thousand dollars to less than fifty thousand
dol l ars shall be made using the process provided in RCW ((39-04-155))
39.04.190 or by conpetitive bidding foll ow ng the procedure for letting
contracts for projects under subsection (1) of this section. Any
purchase of materials, supplies, or equi pnent with an estimated cost of
fifty thousand dollars or nore shall be made by conpetitive bidding
followng the procedure for letting contracts for projects under
subsection (1) of this section.
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establi-shed—by—-direet—mnegotiation-)) The board my waive the

conpetitive bidding requirenents of this section pursuant to section 1
of this act if an exenption contained within that section applies to
t he purchase or public work.

Sec. 9. RCW70.44.140 and 1996 c¢c 18 s 15 are each anended to read
as follows:

(1) All materials purchased and work ordered, the estimated cost of
which is in excess of five thousand dollars, shall be by contract.
Before awarding any such contract, the comm ssion shall publish a
notice at |l east thirteen days before the | ast date upon which bids wll
be received, inviting sealed proposals for such work. The plans and
specifications nust at the tinme of the publication of such notice be on
file at the office of the public hospital district, subject to public
i nspecti on: PROVI DED, HOWEVER, That the comm ssion may at the sane
time, and as part of the sanme notice, invite tenders for the work or
mat eri al s upon plans and specifications to be submtted by bidders.
The notice shall state generally the work to be done, and shall cal
for proposals for doing the sane, to be sealed and filed with the
comm ssion on or before the day and hour naned therein. Each bid shal
be acconpanied by bid proposal security in the form of a certified
check, cashier’s check, postal noney order, or surety bond made payabl e
to the order of the comm ssion, for a sumnot |ess than five percent of
the amount of the bid, and no bid shall be considered unless
acconpani ed by such bid proposal security. At the tinme and place
named, such bids shall be publicly opened and read, and the conm ssion
shal | proceed to canvass the bids, and may |et such contract to the
| owest responsi bl e bidder upon plans and specifications on file, or to
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the best bidder submtting his or her own plans and specifications:
PROVI DED, HOWEVER, That no contract shall be let in excess of the
estimated cost of the materials or work, or if, in the opinion of the
comm ssion, all bids are unsatisfactory, they may reject all of them
and readvertise, and in such case all bid proposal security shall be
returned to the bidders; but if such contract be let, then and in such
case all bid proposal security shall be returned to the bidders, except
t hat of the successful bidder, which shall be retained until a contract
shall be entered into for the purchase of such materials for doing such
work, and a bond to perform such work furnished, wth sureties
satisfactory to the commssion, in an amunt to be fixed by the
conmi ssion, not |ess than twenty-five percent of contract price in any
case, between the bidder and comm ssion, in accordance with the bid.
| f such bidder fails to enter into the contract in accordance with the
bid and furnish such bond within ten days fromthe date at which the
bidder is notified that he or she is the successful bidder, the bid
proposal security and the anmount thereof shall be forfeited to the
public hospital district. A |low bidder who clains error and fails to
enter into a contract is prohibited frombidding on the sane project if
a second or subsequent call for bids is made for the project.

(2) Inlieu of the procedures of subsection (1) of this section, a
public hospital district may use a small works roster process and award
public works contracts for projects in excess of five thousand dollars
up to fifty thousand dollars as provided in RCW 39. 04. 155.

(3) For advertisenment and formal sealed bidding to be dispensed
wth as to purchases between five thousand and fifteen thousand
dollars, the comm ssion nust authorize by resolution a procedure as
provi ded in RCW 39. 04. 190.

(4) The comm ssion may wai ve the conpetitive bidding requirenents
of this section pursuant to section 1 of this act if an exenption
contained within that section applies to the purchase or public work.

~-- END ---
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