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H 2562.1

SUBSTI TUTE HOUSE BI LL 1995

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By House Committee on Governnment Adm nistration (originally sponsored
by Representatives D. Sommers, D. Schm dt, Backl und, Cl enent s,
Appel wi ck, Dunshee, Buck, Scott, Dyer, Cooper, Conway, Cody, Cole,
L. Thonas, Ronero, Regala, Chopp, Doumt, Al exander, Cooke, Poul sen,
Kessl er, Blalock and Costa; by request of State Auditor)

Read first tine 03/05/97.

AN ACT Relating to whistleblowers; amending RCW 42.40.020,
42. 40. 040, and 42.40.050; addi ng new sections to chapter 42.40 RCW and
decl ari ng an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 42.40. 020 and 1995 c¢ 403 s 509 are each anended to
read as foll ows:

As used in this chapter, the terns defined in this section shal
have the neanings indicated unless the context clearly requires
ot herw se.

(1) "Abuse" neans acting in an arbitrary and caprici ous manner that
adversely affects the acconplishnent of an agency function.

(2) "Auditor" nmeans the office of the state auditor.

((2)) (3) "Enployee" neans any individual enployed or holding
office in any departnment or agency of state governnent.

((63))) (4)(a) "Inproper governnental action" means any action by
an enpl oyee:

(i) Wiich is undertaken in the performance of the enployee’s
official duties, whether or not the actionis within the scope of the
enpl oyee’ s enpl oynent; ((and))
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(11) WwWiich ((+s—+naviolation—of—anystatetawor+ule—+s—an-abuse
of—authoertty-)) results in substantial abuse, msuse, destruction,
waste, or loss of public funds or public resources;

(iii) Wiichis inviolation of any federal or state lawor rule; or

(iv) Which is of substantial and specific danger to the public
heal th or safety((;—er—is—agross—wasteof publiecfunds)).

(b) "Inproper governnental action" does not include personnel
actions, for which other renedies exist, including but not limted to
enpl oyee grievances, conplaints, appointnents, pronotions, transfers,
assi gnnent s, reassi gnnents, rei nstatenents, restorations,
reenpl oynents, performance eval uati ons, reductions in pay, dismssals,
suspensions, denotions, violations of the state civil service |aw,
al | eged | abor agr eenent vi ol ati ons, repri mands, cl ai ns of
discrimnatory treatnent, or any action which nmay be taken under
chapter 41.06 RCW or other disciplinary action except as provided in
RCW 42. 40. 030.

((£4))) (5) "M suse" neans an unaut hori zed use.

(6) "Use of official authority or influence" includes taking,
directing others to take, recommendi ng, processing, or approving any
personnel action such as an appointnent, pronotion, transfer,
assignnment, reassignnment, reinstatenent, restoration, reenploynent,
performance eval uati on, or any adverse action under chapter 41.06 RCW
or other disciplinary action.

((5))) (7) "Waste" neans an unnecessary or unreasonabl e
expenditure or use.

(8) "Whistleblower" neans an enployee who in good faith reports
al l eged inproper governnental action to the auditor, initiating an
i nvestigation under RCW 42.40.040. For purposes of the provisions of
this chapter and chapter 49.60 RCW relating to reprisals and
retaliatory action, the term "whistleblower" also neans: (a) An
enpl oyee who in good faith provides information to the auditor in
connection with an investigation under RCW 42.40.040 and an enpl oyee
who is believed to have reported all eged inproper governnental action
to the auditor or to have provided information to the auditor in
connection with an investigation under RCW42. 40. 040 but who, in fact,
has not reported such action or provided such information; or (b) an
enpl oyee who in good faith identifies rules warranting review or
provides information to the rules reviewconm ttee, and an enpl oyee who
is believed to have identified rules warranting review or provided
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information to the rules review commttee but who, in fact, has not
done so.

Sec. 2. RCWA42.40.040 and 1992 ¢ 118 s 2 are each anended to read
as follows:

(1)(a) _In order to be investigated, an allegation of inproper
governmental action nust be provided to the auditor within one year
after the identification of that all eged i nproper governnental action,
but no later than three years after the original occurrence. The
person making the allegation nust provide his or her nane to the
audi t or. The auditor shall adopt policies and procedures which
strictly limt access wthin the office to the identity of
whi st | ebl owers.

(b) The auditor has the discretion to review allegations received
fromwhistleblowers to determ ne whether they contain sufficient nerit
and specificity to warrant investigation or whether the matter already
has been sufficiently investigated by another authority. 1In addition,
the auditor may determ ne whether the matter should be investigated as
part of an audit under chapter 43.09 RCW

(2) Upon receiving specific information that an enployee has
engaged in inproper governnmental action, the auditor shall, wthin
((+Hve)) fifteen working days of receipt of the information, mai
witten acknowl edgenent to the whistleblower at the address provided.
For a period not to exceed ((t+hi+rty)) sixty days, the auditor shal
conduct such prelimnary investigation of the matter as the auditor
deens appropriate. ((+Ha—econductingthe—tnvestigation-)) The identity
of the whistleblower shall be kept confidential.

((2)) (3) In addition to the authority under subsection ((3)))
(2) of this section, the auditor may, on its own initiative,
investigate incidents of inproper state governnental action, but may
not investigate anonynous conpl aints.

((3))) (4 (a) If it appears to the auditor, upon conpletion of the
prelimnary investigation, that the matter is so unsubstanti ated that
no further investigation, prosecution, or admnistrative action is
warranted, the auditor shall so notify the whistlebl ower.

(b) The notification shall be by nmenmorandumcontai ni ng a sumrary of
the information received, a summary of the results of the prelimnary
investigation with regard to each all egation of inproper governnental

p. 3 SHB 1995



© 00 N O Ol WDN P

W W W W W W WwWwWWwWwWMNDNDNDDNMDNDNMNDNDNMNDNMDNNMNNMMNNNREPRPRPPRPPRPPRPPERPPRPPERPR
©O© 00 N O Ol WNPEFEP O O 0WwWNO UG WODNPEFEP O O W NO O P DN PEF-, O

action, and any determ nation nmade by the auditor under (c) of this
subsecti on.

(c) In any case to which this section applies, the identity of the
whi st | ebl ower shall be kept confidential unless the auditor determ nes
that the informati on has been provided other than in good faith.

42 -40-020{3)y—er—+s—eother—thanr—agross—waste—of—publHefunds-)) The

auditor may forward a summary of the allegations to ((the)) an

appropriate agency for investigation ((and—regquire—a—+response—by

NN a a a a¥a
\/

subseet+on)). The agency shall conplete an investigation and report

back to the auditor no |ater than sixty days after the allegations are
received from the auditor. All procedural and confidentiality
provi sions of this chapter apply to investigations conducted under this
subsecti on.

((4))) (5) If it appears to the auditor after conpletion of the
prelimnary investigation that further investigation, prosecution, or
admnistrative action is warranted, the auditor shall so notify the
whi stl ebl ower and either conduct further investigations or issue a
report under subsection (({6))) (7) of this section. The auditor shal
also notify the enployee and the head of the enploying agency of the
alleged inproper governnental activity after conpletion of the
prelimnary investigation, keeping the identity of the whistlebl ower
confidential. The auditor nust interview the enployee who allegedly
engaged in the i nproper governnental activity and allowthe enpl oyee to
examne, confirm or refute docunentation related to the conplaint
prior to the issuance of the final report. The agency shall cooperate
fully in the investigation and take such reasonable steps to ensure
that no docunents, records, or other evidence related to the conpl aint
i s destroyed. Wthin sixty days after the ((t+hirty—day)) sixty-day
period in subsection ((1)) (2) of this section, the auditor shal
conplete the investigation and report its findings to the whistlebl oner
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unless witten justification for the delay is furnished to the
whi st | ebl ower . In all such cases, the report of the auditor’s
investigation and findings shall be sent to the whistleblower wthin
one year after the information was filed under subsection (({3)) (2)
of this section. |f further investigation is to occur, the auditor
shall provide witten notification of the nature of the assertions to
the subject or subjects of the investigation.

((65))) (B)(a) At any stage of an investigation under this section
the auditor may require by subpoena the attendance and testinony of
w tnesses and t he production of docunentary or other evidence relating
to the investigation at any designated place in the state. The auditor
may i ssue and serve subpoenas, adm ni ster oaths, exam ne w tnesses, and
recei ve evidence. In the case of contumacy or failure to obey a
subpoena, the superior court for the county in which the person to whom
the subpoena is addressed resides or is served may issue an order
requiring the person to appear at any designated place to testify or to
produce docunentary or other evidence. Any failure to obey the order
of the court may be punished by the court as a contenpt thereof.

(b) The auditor may order the taking of depositions at any stage of
a proceedi ng or investigation under this chapter. Depositions shall be
taken before an individual designated by the auditor and having the
power to adm ni ster oaths. Testinony shall be reduced to witing by or
under the direction of the individual taking the deposition and shal
be subscribed by the deponent.

((6))) (7)(a) If the auditor determ nes that there is reasonabl e
cause to believe that an enpl oyee has engaged i n any i nproper activity,
the auditor shall report the nature and details of the activity to:

(i) The enployee and the head of the enpl oyi ng agency; and

(ii) If appropriate, the attorney general or such other authority
as the auditor determ nes appropriate.

(b) If, at the conpletion of the auditor’s investigation, the
matter is referred to another authority, the receiving authority must
mai ntain the whistleblowers’ confidentiality.

(c) The auditor has no enforcenent power except that in any case in
which the auditor submts a report of alleged inproper governnenta

activity to the ((head—ef—an)) agency, the ((atterney—general—or—any
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repert—and—mwonthly—thereatter—untHH—F+nal—aeti+oen—+s—taken)) agency

shall send its plan for corrective action to the auditor within thirty
days of having received the report. The auditor nay require periodic
reports of corrective action until all such action has been conpl et ed.
The agency shall conplete all corrective action within six nonths after

the date of the auditor’s report. In taking corrective action, the
agency shall consider the recovery of the costs of investigating the
i nproper gover nnent al action. | f the auditor determ nes that

appropriate action ((+s)) has not ((betng)) been taken within ((a
reasonable—tine)) the tine limts under this subsection (7)(c), the
auditor shall report the determnation to the governor and to the
| egi sl ature.

((6A)) (8) This section does not |limt any authority conferred
upon the attorney general or any other agency of governnment to
i nvestigate any matter.

Sec. 3. RCWA42.40.050 and 1992 ¢ 118 s 3 are each anended to read
as follows:

Any person who i s a whistlebl ower, as defined in RCW42.40. 020, and
who as a result of being a whistleblower has been subjected to
wor kpl ace reprisal or retaliatory action has the renedies provided
under chapter 49.60 RCW For the purpose of this section "reprisal or
retaliatory action” neans but is not limted to:

(1) Denial of adequate staff to performduties;

(2) Frequent staff changes;

(3) Frequent and undesirable office changes;

(4) Refusal to assign meani ngful work;

(5 Unwarranted and unsubstantiated letters of reprimand or
unsati sfactory perfornmance eval uati ons;

(6) Denvotion;

(7) Reduction in pay;

(8) Denial of pronotion;

(9) Suspensi on;

(10) Di sm ssal;

(11) Denial of enploynent; ((and))

(12) A supervisor or superior encouragi ng coworkers to behave in a
hostil e manner toward the whistl ebl ower; and

(13) Actions which violate RCW 42. 40. 030.
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Nothing in this section prohibits an agency from making any
deci sion exercising its authority to term nate, suspend, or discipline
an enpl oyee who engages in workplace reprisal or retaliatory action
agai nst a whi stl ebl ower. However, the agency also shall inplenment any
order under chapter 49.60 RCW(ot her than an order of suspension if the
agency has termnated the retaliator).

NEW SECTION. Sec. 4. The auditor has the authority to contract
for any assistance necessary to carry out the provisions of this
chapter.

NEW SECTION. Sec. 5. The cost of admnistering this chapter is
funded through the audit services revolving fund created in RCW
43. 09. 410.

NEW SECTI ON. Sec. 6. A whistleblower wshing to provide
i nformati on under this chapter regardi ng all eged i nproper governnent al
action against the state auditor or an enpl oyee of that office shall
provide the information to the attorney general who shall act in place
of the auditor in investigating and reporting the matter.

NEW SECTION. Sec. 7. Sections 4 through 6 of this act are each
added to chapter 42.40 RCW

NEW SECTI ON. Sec. 8. This act is necessary for the imedi ate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
i mredi atel y.

~-- END ---
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