©O© 00 N o o b

10
11
12
13
14
15
16
17
18

H 1661. 1

HOUSE BI LL 1936

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Representatives Sterk, Sheahan, Costa, Carrell, H ckel, Radcliff and
Qual |

Read first tinme 02/ 14/ 97. Referred to Commttee on Law & Justi ce.

AN ACT Rel ating to liens on owner’s proceeds in favor of commerci al
real estate brokers; and adding a new chapter to Title 60 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI O\ Sec. 1. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se:

(1) "Commercial real estate" neans a fee title interest or
possessory estate in real estate located in this state except an
interest in real estate which is (a) inproved with one single-famly
home or one multifam |y structure with four or less residential units,
or (b) uninproved and the maxi numperm tted devel opnent is one to four
residential wunits or structures under the county or city zoning
ordi nances applicable to that real property, or (c) real property
classified as farmand agricultural land or tinber |and for assessnent
pur poses pursuant to chapter 84.34 RCW or (d) inproved wth
single-famly residential wunits such as condom niunms, townhouses,
ti meshares, or hones in a subdivision when sold, |eased, or otherw se
may be legally conveyed on a unit-by-unit basis. Real property will be
considered comercial real estate if it neets the definition contained
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in this section on either the date of the comm ssion agreenent or the
date of the disposition.

(2) "Conm ssion agreenent” neans a witten instrunent which neets
the requirenents of RCW 19. 36. 010 signed by or on behal f of the owner
of commercial real estate, pursuant to which the owner agrees to pay a
broker a real estate conm ssion upon the disposition or |ease of
commercial real estate.

(3) "D sposition" nmeans a voluntary transfer or conveyance of
commercial real estate.

(4) "Lease" neans a witten agreenent which gives rise to a
relationship of landlord and tenant such that the holder of a fee
sinple interest or possessory estate permts another to possess the
commercial real estate for a period, and which neets the requirenents
of RCW 19.36.010, if applicable.

(5) "Net rental proceeds"” neans rental proceeds |ess any anounts
currently due under the terns of |liens which have priority over the
lien created under this chapter as provided in section 4 of this act.

(6) "Omer" neans a person or entity which is vested in record fee
title or a possessory estate in commercial real estate.

(7)(a) "Omer’s net proceeds" neans the gross sal es proceeds from
the di sposition of the comercial real estate described in a notice of
claimof lien, less the following: (i) Amounts necessary to pay all
encunbrances and |iens recorded against such comrercial real estate
recorded prior to the date of recording of the notice of claimof |ien;
(i1i) owner’s closing costs, such as real estate excise tax, title
i nsurance premuns, real estate tax and assessnent prorations, and
escrow fees; and (iii) amounts retained in escrow and actually used by
the owner to conplete an exchange of real property which is deferred
fromfederal inconme tax under section 1031 of the internal revenue code
of 1986, as anended.

(b) "Omer’s net proceeds" shall include any sal es proceeds which
were retained in escrow for purposes of conpleting an exchange of real
property which is deferred fromfederal income tax under section 1031
of the internal revenue code of 1986, as anended, but are subsequently
not used for that purpose.

(8) "Real estate broker" or "broker" means the sane as defined in
RCW 18. 85. 010.

(9) "Real estate" neans one or nore identified parcels or tracts of
| and, including any inprovenents.
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(10) "Rental proceeds" neans the rent paid to an owner by the
tenant under a | ease.

NEWSECTION. Sec. 2. (1) A broker has a lien upon the owner’s net
proceeds fromthe disposition of comrercial real estate and a lien on
rental proceeds fromthe | ease of commercial real estate in the anpunt
which the owner has agreed to pay the broker under a comm ssion
agreenent as a result of an agreenent which the owner enters into for
t he di sposition or | ease of the cormercial real estate. The |lien under
this chapter is available only to the broker naned in the conm ssion
agr eement .

(2) Subject to the requirenents of subsection (3) of this section,
the lien created by this chapter becones effective on the date of the
recording of a notice of claimof |ien pursuant to subsection (5) of
this section, and is perfected by such recording. Recording nmust be
made with the county auditor in the county or counties in which the
commercial real estate is |ocated.

(3) In the case of a disposition of commercial real estate, the
lien under this chapter is not effective unless it is recorded at | east
thirty days prior to the date the owner records a deed for conveyance
of the commercial real estate. |In the case of a |lease of comrercia
real estate, the lien under this chapter is not effective unless it is
recorded within ninety days after the tenant takes possession of the
| eased prem ses.

(4) The broker shall, wthin ten days of recording its notice of
claimof lien, deliver a copy of the notice of claimof lien to the
owner of the comercial real estate in the manner as provided in
section 8 of this act or the lien is unenforceable. |In the case of the
di sposition of comrercial real estate, the broker shall, on or before
the date the deed for conveyance has been recorded, deliver a copy of
the notice of claimof lien to the escrow closing agent closing the
transaction in the manner as provided in section 8 of this act, if the
identity of the escrow closing agent is actually known by the broker.

(5) The notice of claimof lien nust state the foll ow ng:

(a) The nane, address, and tel ephone nunber of the broker;

(b) The date of the comm ssion agreenent;

(c) The nane of the owner of the commercial real estate;

(d) The legal description of the comercial real estate as
described in the comm ssion agreenent;

p. 3 HB 1936



©O© 00 N O Ol WDN P

[ = S S
a b WO N R O

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

(e) The anpunt for which the lien is clainmed, which may be stated
in a dollar amount or may be stated in the formof a formula for how
the anobunt is to be determ ned such as a percentage of the sales price;
and

(f) The real estate |icense nunber of the broker.

A copy of the conm ssion agreenment nust be attached to the recorded
notice of claimof lien. The notice of claimof |lien nust recite that
the information contained in the notice of claimof lien is true and
accurate to the knowl edge of the signatory. The notice of claim of
lien nmust be signed by the broker or by a person authorized to sign on
behal f of the broker who shall affirmatively state that he or she has
read or heard the claimand believes the notice of claimof lien to be
true and correct under penalty of perjury. The notice of claimof |lien
must be acknow edged pursuant to chapter 64.08 RCW A notice of claim
of lien substantially in the followng formis sufficient:

NOTI CE OF CLAIM OF LI EN
PURSUANT TO CHAPTER 60. -- RCW
(sections 1 through 10 of this act)

Dat e:

Notice is hereby given that the person nanmed belowclains a lien as
to owner’s net proceeds or rental proceeds pursuant to chapter 60.--
RCW (sections 1 through 10 of this act). |In support of this lien, the
followng information is submtted:

1. Nane, tel ephone nunber, and address of broker:

2. License nunber of broker: C e e e e

3. Date of the witten conm ssion agreenent on which this claimis
based: . . . . . . . . . , acopy of whichis attached to this notice
of claimof lien.

4. Nane of the owner: e e e e e e e

5. Legal description of the comrercial real property described in
t he conm ssi on agreenent:

6. The amount for which the lien is clained, which may be stated in
a dollar anobunt or nay be stated in the formof a formula for how the
anount is to be determ ned such as a percentage of the sales price:
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Sigﬁaiu}e
Nare, Street Address, Gty, State
Téléphoﬁe.Nﬁnﬁe;

State of Washi ngton )

) SS
County of . . . . . . )

Ce e e ., being sworn, says: | amthe broker, or attorney
of the broker, above naned. | have read or heard the foregoing claim
know t he contents thereof, and believe the sane to be true and correct
and that the claim of lien is nmade pursuant to a valid comm ssion
agreenent and is not frivolous, under penalty of perjury.

Subscri bed and sworn to before me this . . . day of

(6) Whenever a notice of claimof lienis recorded and a condition
or event occurs, or fails to occur, that would preclude the broker from
recei ving conpensation under the terns of the conm ssion agreenent,
including the filing of a notice of claimof lien in a manner which
does not conply with this chapter, the broker shall record, within
seven days following demand by the owner, a witten release of the
notice of claimof lien.

(7) Whenever the amount clainmed in a notice of claimof lien is
pai d, the broker shall record a satisfaction or release of the notice
of claimof lien on witten demand of the owner within five days after

paynment. In the case of a disposition of comrercial real estate, the
escrow closing agent is required to pay to the broker the owner’s net
proceeds up to the amount clainmed in the notice of claimof lien. |If

the amount clained in the notice of claimof lienis fully or partially
sati sfied upon such di sposition by the escrow cl osi ng agent, the broker
shall submt a release of the notice of claimof lien to the escrow

cl osing agent to be held in escrow pendi ng such disposition. In a suit
brought by the owner to conpel deliverance of the rel ease in which the
court determnes that the delay was unjustified, the court shall, in
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addition to ordering the release, award the costs of the action
i ncl udi ng reasonabl e attorneys’ fees.

NEW_ SECTI ON. Sec. 3. (1) An owner of comrercial real estate
subject to a recorded notice of claimof lien under this chapter, who
di sputes the broker’s claimin the notice of claim may apply by notion
to the superior court for the county where the commercial real estate,
or sone part thereof, is located for an order directing the broker to
appear before the court at a tine no earlier than seven nor |ater than
fifteen days follow ng the date of service of the application and order
on the broker, and show cause as to why the relief requested should not
be granted. The notion nust state the grounds upon which relief is
asked and nust be supported by the affidavit of the owner, or the
owner’'s attorney, setting forth a concise statenent of the facts upon
whi ch the notion is based.

(2) The order nust clearly state that if the broker fails to appear
at the time and place noted, the notice of claim of lien nust be
rel eased, with prejudice, and that the broker nust be ordered to pay
the costs requested by the owner including reasonabl e attorneys’ fees.

(3) If, followwng a hearing on the matter, the court determ nes
that the owner is not then a party to a pending agreenent for the
di sposition or |ease of comercial real estate, which will result in
t he owner being obligated to pay to the broker a conmm ssion under the
terme of a comm ssion agreenent, the court shall 1issue an order
rel easing the notice of claimof Iien and awardi ng costs and reasonabl e
attorneys’ fees to the owner to be paid by the broker. |If the court
determ nes that the owner is then a party to a pending agreenent for
the disposition or | ease of comercial real estate, which will result
in the owner being obligated to pay to the broker a comm ssion under
the terns of a comm ssion agreenent, the court shall issue an order so
stating and awardi ng costs and reasonabl e attorneys’ fees to the broker
to be paid by the owner

(4) Proceedings under this section shall not affect other rights
and renedi es avail able to the parties under this chapter or otherw se.

NEW_ SECTI ON. Sec. 4. (1) If a broker has a lien on rental
proceeds pursuant to section 2(1) of this act, and the broker has
recorded a notice of claimof lien and otherw se conplied with the
requirenents of this chapter, the broker may apply by notion to the
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superior court for the county where the conmercial real estate, or sone
part thereof, is located, for an order directing the owner to appear
before the court at atine no earlier than seven nor later than fifteen
days follow ng the date of service of the application and order on the
owner, and show cause as to why the relief requested should not be
granted. The notion nust state the grounds upon which relief is asked,
and nust be supported by the affidavit of the broker, or the broker’s
attorney, setting forth a conci se statenent of the facts upon which the
notion is based.

(2) The order nust clearly state that if the owner fails to appear
at the tinme and place noted, the broker shall be entitled to the relief
requested and that the owner shall be ordered to pay the costs
requested by the broker including reasonable attorneys’ fees.

(3) If, followwng a hearing on the matter, the court determ nes
that the owner is, or was, a party to an agreenent for the |ease of
commercial real estate, which resulted in the owner being obligated to
pay to the broker a commssion under the ternms of a conm ssion
agreenent, the court shall issue an order enjoining the owner from
payi ng the net rental proceeds fromsuch | ease to any party other than
t he broker. The court shall also order the owner to pay such net
rental proceeds to the broker and award costs and reasonabl e attorneys’
fees to the broker to be paid by the owner. [|f the court determ nes
that the owner is not, or was not, a party to an agreenent for the
| ease of commercial real estate, which resulted in the owner being
obligated to pay to the broker a comm ssion under the ternms of a
conmi ssion agreenent, the court shall issue an order so stating and
awar di ng costs and reasonabl e attorneys’ fees to the broker to be paid
by the owner.

(4) Proceedings under this section shall not affect other rights
and renedi es avail able to the parties under this chapter or otherw se.

NEWSECTION. Sec. 5. All statutory liens, liens, nortgages, deeds
of trust, assignnents of rents, and other encunbrances, including al
advances or charges nmade or accruing thereunder, whether voluntary or
obl i gatory, and all nodi fi cati ons, ext ensi ons, renewal s, and
repl acenents thereof recorded prior to a notice of claimof |ien have
priority over alien created under this chapter. A prior recorded lien
i ncludes, without limtation, a valid material men’s or nechanic’s lien
claimthat is recorded after the recording of the broker’s notice of
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claimof lien but which relates back to a date prior to the recording
date of the broker’s notice of claimof Iien.

NEW SECTION. Sec. 6. A notice of claimof lien recorded under
this chapter nust be released if the owner deposits with the superior
court of the county in which the commercial real estate, or sone part
thereof, is located, an anmount equal to one and one-quarter tines the
anmount of the lien clained, wth the anmount to be held pending a
resol ution of amounts due to the broker.

NEW SECTION. Sec. 7. The county auditor shall record the notice
of claimof lien in the same manner as deeds and other instrunents of
title are recorded under chapter 65.08 RCW Notices of claimof l|ien
for registered | and need not be recorded in the Torrens register. The
county auditor may not charge a higher fee for recording a notice of
claimof |lien than what the county auditor charges for other docunents.

NEW SECTI ON. Sec. 8. Notices to be delivered to a party under
this chapter, other than service of process as required in civil
actions, shall be by registered or certified nmail, return receipt
requested, or by personal delivery and obtaining evidence of delivery
inthe formof a receipt or other acknow edgnent signed by the party to
whomthe notice is delivered or an affidavit of service. Delivery is
effective at the tinme of personal delivery, or when deposited in the
mail as required by this section. Notice to a broker may be given to
t he address of the broker that is contained in the conm ssion agreenent
with the broker, or such other address as is contained in a witten
notice fromthe broker to the party giving the notice. |[If no address
is provided in the comm ssion agreenent, the notice nmay be given to the
broker’s address of record with the departnment of |icensing pursuant to
chapter 18.85 RCW

NEWSECTION. Sec. 9. This chapter applies to lien clains based on
a conm ssi on agreenent entered into on, or after, the effective date of
this act.

NEW SECTION..  Sec. 10. This chapter nmay be known and cited as the
comrercial real estate broker |lien act.
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1 NEW SECTI ON. Sec. 11. Sections 1 through 10 of this act
2 constitute a new chapter in Title 60 RCW

~-- END ---
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