©O© 00 N O O

10
11
12
13
14
15
16
17
18
19

H 1445.1

HOUSE BI LL 1692

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Representatives Sehlin, Mirris, Anderson, Honeyford, Huff, Lantz and
Chopp

Read first time 02/05/97. Referred to Commttee on Capital Budget.

AN ACT Relating to nmanagenent of state-owned aquatic | ands;
amendi ng RCW79. 90. 465, 79.90. 475, 79.90.520, and 79. 93. 040; and addi ng
a new section to chapter 79.90 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW79.90.465 and 1984 ¢ 221 s 4 are each anended to read
as follows:

The definitions in this section apply throughout chapters 79.90
t hrough 79. 96 RCW

(1) "Water-dependent use" neans a use which cannot | ogically exist
in any location but on the water. Exanpl es include, but are not
limted to, water-borne commerce; termnal and transfer facilities;
ferry termnals; watercraft sales in conjunction with other water-
dependent wuses; watercraft construction, repair, and nmaintenance;
nmoor age and | aunching facilities; aquaculture; | og boom ng; and public
fishing piers and parks.

(2) "Water-oriented use" neans a use which historically has been
dependent on a waterfront |ocation, but with existing technol ogy coul d
be | ocated away from the waterfront. Exanpl es include, but are not
l[imted to, wood products manufacturing, watercraft sales, fish
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processing, petroleum refining, sand and gravel processing, |og
storage, and house boats. For the purposes of determ ning rent under
this chapter, water-oriented uses shall be classified as water-
dependent uses if the activity either is conducted on state-owned
aquatic lands | eased on Cctober 1, 1984, or was actually conducted on
the state-owned aquatic lands for at |east three years before October
1, 1984. |If, after October 1, 1984, the activity is changed to a use
ot her than a water-dependent use, the activity shall be classified as
a nonwat er - dependent use. |If continuation of the existing use requires
| easi ng addi ti onal state-owned aquatic | ands and is permtted under the
shorel i ne managenent act of 1971, chapter 90.58 RCW the departnment may
al | ow reasonabl e expansi on of the water-oriented use.

(3) "Nonwat er-dependent use" neans a use which can operate in a
| ocation other than on the waterfront. Exanples include, but are not
limted to, hotels, condom niunms, apartnents, restaurants, retai
stores, and warehouses not part of a marine termnal or transfer
facility.

(4) "Log storage" neans the water storage of logs in rafts or
ot herwi se prepared for shipnent in water-borne conmerce, but does not
include the tenporary holding of logs to be taken directly into a
vessel or processing facility.

(5) "Log boom ng" neans placing logs into and taking them out of
the water, assenbling and di sassenbling log rafts before or after their
nmovenent in water-borne commerce, related handling and sorting
activities taking place in the water, and the tenporary hol di ng of | ogs
to be taken directly into a processing facility. "Log boom ng" does
not include the tenporary holding of logs to be taken directly into a
vessel

(6) "Departnent" neans the departnent of natural resources.

(7) "Port district" neans a port district created under Title 53
RCW

(8) The "real rate of return” nmeans the average for the nost recent
ten cal endar years of the average rate of return on conventional real
property nortgages as reported by the federal home | oan bank board or
any successor agency, mnus the average inflation rate for the nost
recent ten cal endar years.

(9) The "inflation rate"” for a given year is the percentage rate of
change in the previous calendar year’s all comodity producer price
i ndex of the bureau of |abor statistics of the United States depart nment
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of commerce. |If the index ceases to be published, the departnent shall
designate by rule a conparabl e substitute index.

(10) "Public utility lines" means pipes, conduits, and simlar
facilities for distribution of water, electricity, natural gas,
t el ephone, other el ectroni c conmuni cati on, and sewers, including sewer
outfall lines.

(11) "Term nal " means a poi nt of interchange between | and and wat er
carriers, such as a pier, wharf, or group of such, equipped wth
facilities for care and handling of cargo and/ or passengers.

(12) "State-owned aquatic |ands" neans those aquatic |ands and
wat erways adm nistered by the departnent of natural resources or
managed under RCW 79.90.475 by a port district. "State-owned aquatic
| ands" does not include aquatic | ands owned in fee by, or w thdrawn for
the use of, state agencies other than the departnment of natural
resour ces.

(13) "Gity" neans a city or town created under Title 35 or 35A RCW

(14) "Marina" neans a wharf, dock, or other structure or
i nprovenent, or conbination thereof, intended to be used and used for
| andi ng _or tenporary or long-term noorage of watercraft, water-based
aircraft, or other waterborne vessels used for recreation or comerce
and navi gati on.

Sec. 2. RCW79.90.475 and 1984 ¢ 221 s 6 are each anended to read
as follows:

Upon request of a port district, the departnment and port district
may enter into an agreenent authorizing the port district to manage

st at e-owned aquatic | ands ((abutti+nrg—oer—used—+n—econfunction—wth—and

aV¥a' A a aa a
A v

di-striet)) for port purposes as provided in Title 53 RCW The | ands
that may be included in a port district aquatic |ands nanagenent
agreenent are those state-owned aquatic lands abutting or used in
conjunction with and contiguous to uplands owned, |eased, or otherw se
managed by a port district. If a port district operates a narine
facility wwthin a bay where the di stance between the headl ands at the
entrance to the bay is two mles or less, then, in addition to the
aqguatic lands previously described, all or any portion of the state-
owned aquatic |l ands | ocated within the bay and | yi ng beneath the marine
facility shall be eligible to be nmanaged under a port district aquatic
| ands managenent agreenent without regard to whether the aquatic | ands
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abut or are used in conjunction with or are contiguous to uplands
owned, |eased, or otherw se managed by the port district. Al state-
owned aquatic lands beneath public marina facilities devel oped or
mai ntai ned by a port district are eligible for managenent by the port
district under a nmanagenent agreenent.

((Sueh)) A port district aquatic | ands nmanagenent agreenent shal
i nclude, but not be limted to, provisions defining the specific area
to be mnaged, the term conditions of occupancy, reservations,
periodic review, and other conditions to ensure consistency with the
state Constitution and the policies of this chapter. If a port
district acquires operating managenent, |ease, or ownership of rea
property which abuts state-owned aquatic |ands currently under |ease
fromthe state to a person other than the port district, the port
district shall manage such aquatic lands if: (1) The port district
acquires the | easehold interest in accordance with state law, or (2)
the current |essee and the departnent agree to termnation of the
current lease to accommpdate managenent by the port. The
adm nistration of aquatic |lands covered by a port district aquatic
| ands managenent agreenent shall be consistent with the aquatic |and
policies of chapters 79.90 through 79.96 RCW and the inplenenting
((regulatioens)) rules adopted by the departnent. The adm nistrative
procedures for managenent of the |l ands shall be those of Title 53 RCW

No rent shall be due the state for the use of state-owned aquatic
| ands managed under this section for water-dependent or water-oriented
uses. |If a port district nmanages state-owned aquatic | ands under this
section and either | eases or otherwise permts any person to use such
| ands, the rental fee attributable to such aquatic land only shall be
conparable to the rent charged | essees for the sane or simlar uses by
the departnent: PROVIDED, That a port district need not item ze for
the | essee any charges for state-owned aquatic |ands inproved by the
port district for use by carriers by water. |If a port |eases state-
owned aquatic |ands to any person for nonwater-dependent use, eighty-
five percent of the revenue attributable to the rent of the state-owned
aquatic land only shall be paid to the state.

Upon application for a managenent agreenent, and so long as the
application is pending and being diligently pursued, no rent shall be
due the departnment for the | ease by the port district of state-owned
aquatic lands included within the application for water-dependent or
wat er - ori ent ed uses.
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The departnment and representatives of the port industry shall
devel op a proposed nodel managenent agreenent which shall be used as
the basis for negotiating the nmanagenent agreenents required by this
section. The nodel managenent agreenent shall be revi ewed and approved
by the board of natural resources.

NEW SECTION. Sec. 3. A new section is added to chapter 79.90 RCW
to read as foll ows:

Upon request of a city, the departnment and city may enter into an
agreenent authorizing the city to manage st ate-owned aquatic | ands for
t he purpose of operating a publicly owned marina. The |lands that may
be included in a city aquatic |ands managenent agreenent are those
state-owned aquatic |lands abutting or used in conjunction wth and
contiguous to uplands owned, |eased, or otherw se managed by a city.
If a city operates a publicly owmed marina facility within a bay where
t he di stance between the headl ands at the entrance of the bay is two
mles or less, then, in addition to the aquatic |ands previously
described, all or any portion of the state-owned aquatic |ands | ocated
wi thin the bay and | yi ng beneath the publicly owned marina facility are
eligible to be managed under a city aquatic | ands managenent agreenent
without regard to whether the aquatic |ands abut or are wused in
conjunction with or are contiguous to uplands owned, |eased, or
ot herwi se managed by the city. All state-owned aquatic |ands beneath
any publicly owned nmarina developed or nmaintained by a city are
eligible for managenent by the city under a nmanagenent agreenent.

A city aquatic | ands managenent agreenent shall include, but not be
limted to, provisions defining the specific area to be managed, the
term conditions of occupancy, reservations, periodic review, and other
conditions to ensure consistency with the state Constitution and the
policies of this chapter. If a city acquires operating managenent,
| ease, or ownership of real property that abuts state-owned aquatic
| ands currently under | ease fromthe state to a person other than the
city, the city shall manage the aquatic lands if: (1) The city
acquires the | easehold interest in accordance with state law, or (2)
the current |essee and the departnent agree to termnation of the
current lease to accommpdate managenent by the city. The
admnistration of aquatic |ands covered by a city aquatic |ands
managenent agreenent shall be consistent wwth the aquatic | and policies
of chapters 79.90 through 79.96 RCWand the i npl enenting rul es adopted
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by the departnent. The adm nistrative procedures for managenent of the
| ands shall be those of Title 35 or 35A RCW whi chever is appropriate.

No rent is due the state for the use of state-owned aquatic | ands
managed under this section for water-dependent or water-oriented uses.
If a city manages state-owned aquatic |ands under this section and
either |l eases or otherwise permts any person to use the lands, the
rental fee attributable to the aquatic | and only shall be conparable to
the rent charged |essees for the sane or simlar uses by the

depart nment. However, a city need not itemze for the |essee any
charges for state-owned aquatic |ands inproved by the city for use by
carriers by water. |[If a city |eases state-owned aquatic |lands to any

person for nonwater-dependent use, eighty-five percent of the revenue
attributable to the rent of the state-owned aquatic | and only shall be
paid to the state.

Upon application for a managenent agreenent, and so long as the
application is pending and being diligently pursued, norent is due the
departnment for the lease by the city of state-owned aquatic | ands
included within the application for water-dependent or water-oriented
uses.

The departnment and representatives of the associ ati on of WAashi ngton
cities shall develop a proposed nodel managenent agreenent that shal
be used as the basis for negotiating the managenent agreenents required
by this section. The nodel managenent agreenent shall be revi ewed and
approved by the board of natural resources.

Sec. 4. RCW79.90.520 and 1991 ¢ 64 s 1 are each anended to read
as follows:

The manager shall, by rule, provide for an adm ni strative revi ew of
any aquatic |l and rent proposed to be charged. The rules shall require
that the lessee or applicant for release file a request for review
within thirty days after the manager has notified the |essee or
applicant of the rent due. For |eases issued by the departnent, the
final authority for the review rests with the board of natural
resources. For | eases managed under RCW79.90. 475, the final authority
for the reviewrests with the appropriate port conmm ssion. For |eases
managed under section 3 of this act, the final authority for the review
rests with the appropriate city legislative authority. |If the request
for review is made within thirty days after the manager’s final
determnation as to the rental, the |lessee may pay rent at the
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precedi ng year’s rate pending conpletion of the review, and shall pay
any additional rent or be entitled to a refund, with interest thirty
days after announcenent of the decision. The interest rate shall be
fixed, fromtinme to time, by rule adopted by the board of natura

resources and shall not be | ess than six percent per annum Nothing in
this section abrogates the right of an aggrieved party to pursue | egal

remedi es. For purposes of this section, "manager" is the departnent
except where state-owned aquatic | ands are managed by a port district
or acity, in which case "manager" is the appropriate port district or

city.

Sec. 5. RCW79.93.040 and 1984 ¢ 221 s 21 are each anended to read
as follows:

If the United States governnment has established pierhead |ines
within a waterway created under the laws of this state at any di stance
from the boundaries established by the state, structures may be
constructed in that strip of waterway between t he wat erway boundary and
the nearest pierhead line only with the consent of the departnent of
natural resources and upon such plans, ternms, and conditions and for
such term as determi ned by the departnment. However, no permt shal
extend for a period longer than thirty years.

The departnment may cancel any permt upon sixty days’ notice for a
substantial breach by the permttee of any of the permt conditions.

If a waterway is within the territorial limts of a port district,
the duties assigned by this section to the departnent may be exercised
by the port comm ssion of such port district as provided in RCW
79.90.475. |If a waterway is within the territorial limts of a city,
the duties assigned by this section to the departnent may be exercised
by the city as provided in section 3 of this act.

Not hing in this section shall confer upon, create, or recognize in
any abutting owner any right or privilege in or to any strip of
wat erway abutting any street and between prol ongations of the |Iines of
such street, but the control of and the right to use such strip is
hereby reserved to the state of Washi ngton, except as authorized by RCW
79.90.475 and section 3 of this act.

--- END ---
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