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H 4568. 3

SECOND SUBSTI TUTE HOUSE BI LL 1113

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By House Conmmittee on Agriculture & Ecology (originally sponsored by
Represent ati ves Chandl er, Mastin, MMrris, Koster, Delvin, Milliken,
Johnson, Schoesl er and Honeyf ord)

Read first tine 02/ 05/98. Referred to Commttee on

AN ACT Relating to water transfers and changes; anending RCW
90. 03. 380, 90.44.100, 90.03.290, and 90.44.445; and adding a new
section to chapter 90.03 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 90. 03. 380 and 1997 c 442 s 801 are each anended to
read as foll ows:

(1) The right to the use of water which has been applied to a
beneficial use in the state shall be and remain appurtenant to the | and
or place upon which the sanme is used: PROVI DED, HOWEVER, That the
right may be transferred to another or to others and becone appurtenant
to any other land or place of use without loss of priority of right
t heretof ore established i f such change can be nade wi t hout detrinent or
injury to existing rights. The point of diversion of water for
beneficial use or the purpose of use may be changed, if such change can
be made wi thout detrinment or injury to existing rights. A change in
t he pl ace of use, point of diversion, and/or purpose of use of a water
right to enable irrigation of additional acreage or the addition of new
uses may be permtted if such change results in no increase in the
annual consunptive quantity of water used under the water right. For
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purposes of this section, "annual consunptive quantity"” neans the
estimated or actual annual anount of water diverted pursuant to the
water right, reduced by the estimated annual anmount of return flows,
aver aged over the nost recent five-year period of continuous benefici al
use of the water right. Before any transfer of such right to use water
or change of the point of diversion of water or change of purpose of
use can be nmade, any person having an interest in the transfer or
change, shall file a witten application therefor with the departnent,
and the application shall not be granted until notice of the
application is published as provided in RCW 90. 03. 280. If it shal
appear that such transfer or such change may be made without injury or
detrinment to existing rights, the departnent shall issue to the
applicant a certificate in duplicate granting the right for such
transfer or for such change of point of diversion or of use. The
certificate so issued shall be filed and be nmade a record with the
departnent and the duplicate certificate issued to the applicant may be
filed with the county auditor in |like manner and with the sanme effect
as provided in the original certificate or permt to divert water.

(2) If an application for change proposes to transfer water rights

fromone irrigation district to another, the departnent shall, before
publication of notice, receive concurrence fromeach of the irrigation
districts that such transfer or change wll not adversely affect the

ability to deliver water to other | andowners or inpair the financial or
operational integrity of either of the districts.

(3) A change in place of use by an individual water user or users
of water provided by an irrigation district need only receive approval
for the change fromthe board of directors of the district if the use
of water continues within the irrigation district, and when water is
provided by an irrigation entity that is a nenber of a board of joint
control created under chapter 87.80 RCW approval need only be received
fromthe board of joint control if the use of water continues within
the area of jurisdiction of the joint board and the change can be nade
W thout detrinment or injury to existing rights. The board of directors
of an irrigation district may approve such a change if the board
determ nes that the change: WIIl not adversely affect the district’s
ability to deliver water to other |andowners; wll not require the
construction by the district of diversion or drainage facilities unless
the board finds that the construction by the district is in the
interest of the district; will not inpair the financial or operational
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integrity of the district; and is consistent with the contractua
obligations of the district.

(4) Subsections (1), (2), and (3) of this section do not apply to
a transfer or change governed by section 2 of this act.

(5) This section shall not apply to trust water rights acquired by
the state through the funding of water conservation projects under
chapter 90.38 RCWor RCW 90.42.010 through 90. 42. 070.

(6) Any right represented by an application for a water right for
which a permt for water use has not been issued by the tine a transfer
or change is approved under this section may not be construed as being
injured or detrinentally affected by the transfer or change.

(7) The departnent may not initiate relinquishnent proceedings
under chapter 90.14 RCW regarding a water right for which an
application for a transfer or change is filed under this section during
the period beginning on the date the departnent receives the
application and ending two years after the date the departnent approves
or denies the application.

NEW SECTION. Sec. 2. A new section is added to chapter 90. 03 RCW
to read as foll ows:

(1)(a) If a portion of the water governed by a water right is nade
surplus to the beneficial uses exercised under the right through the
i npl enentation of practices or technologies, including but not limted
to conveyance practices or technologies, which are nore efficient or
nore water-use efficient than those under which the right was
perfected, the right to use the surplus water nay be changed as
provi ded by subsection (2), (3), (4), or (5) of this section.

(b) If a portion of the water governed by a water right is nade
surplus to the beneficial uses exercised under the right through a
change in the crops grown under the water right, the right to use the
surplus water may be changed as provided by subsection (3) of this
section. This subsection (1)(b) does not apply to water supplied by an
irrigation district.

(c) This section applies only to a change of an agricultural use or
portion of an agricultural use of water to an agricultural use of
wat er .

(2) The use within anirrigation district of water supplied by the
district and nmade surplus as provided in subsection (1)(a) of this
section shall be regul ated sol ely as provi ded by the board of directors
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of the irrigation district. Such a use requires the approval of the
board of directors of the irrigation district or nust otherw se be
aut hori zed by the board. The board may approve or authorize such a use
only if the use does not inpair the financial or operational integrity
of the district. Water supplied by an irrigation district and nade
surplus as provided in subsection (1)(a) of this section through
actions taken by an individual water user served by the district is not
avail able for use as a matter of right by that individual water user,
but may be used by the board for the benefit of the district generally.
The district’s board of directors nmay approve or otherw se authorize
under this subsection uses of such surplus water that result in the
total irrigated acreage within the district exceeding the irrigated
acreage recorded with the departnent for the district’s water right if
the board notifies the departnent of the change in the irrigated
acreage within the district. Except as provided in subsection (5) of
this section, such a notification provides a change in the district’s
wat er right and, upon receiving the notification, the departnent shal
revise its records for the district’s right to reflect the change.

If an irrigation district is wwthin a federal reclamation project
and the district’s board of directors approves or otherw se authori zes
under this subsection uses of such surplus water that result in the
total irrigated acreage within the federal project exceeding the
irrigated acreage recorded with the departnent for the federal
project’s water right, the board shall notify the departnent of the
change in the irrigated acreage within the federal project. Except as
provi ded by this subsection and subsection (5) of this section, such a
notification provides a change in the federal reclamation project’s
wat er right and, upon receiving the notification, the departnent shal
revise its records for the federal project’s right to reflect the
change except that the total irrigable acreage for a water right for a
federal reclamation project may not exceed the total irrigable acreage
authorized for the project by the United States and rel ated repaynent
contracts.

(3) The right to use water nmade surplus as provided in subsection
(1)(a) or (b) of this section but not supplied by an irrigation
district may be changed to use on other parcels of |and owned by the
hol der of the water right that are contiguous to the parcel or parcels
of land upon which the use of the water was authorized by the right
before such a change. The holder of the water right shall notify the
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departnment of such a change. Except as provided in subsection (5) of
this section, the notification provides a change in the holder’s water
ri ght and, upon receiving the notification, the departnent shall revise
its records for the water right to reflect the change.

(4) If a notification is provided to the departnent under
subsection (2) or (3) of this sectionwith regard to water nmade surpl us
and subsequently used before the effective date of this section, the
change in the water right shall be made wi thout | oss of priority of the
right.

(5) If a notification is provided to the departnent under
subsection (2) or (3) of this sectionwith regard to water made surpl us
and subsequently used, and that use begins after the effective date of
this section, the priority date for the use of the water made surplus
under this section is the date the notification is filed wth the
departnent. Wen the departnent is notified regardi ng such a use under
this subsection (5), the notification does not automatically provide a
change in the water right holder’s, irrigation district’s, or
reclamation project’s water right. The departnment shall issue the
hol der, district, or project a tenporary water use permt for the use.
The termof the permt shall be for fifteen years. It is presuned that
the use of water under the tenporary water use permt does not inpair
or interfere with water rights that are senior to the water right
represented by the permt. However, if at any tine within the fifteen-
year termof the permt the departnent determ nes that the change woul d
inpair or interfere with the use of such a senior water right, the
departnent shall notify the holder of the tenporary permt and shal
file a notice of its decision with the superior court of the county in
whi ch the withdrawal of water under the right takes place. The notice
provi ded by the departnent shall not stay the use of water under the
tenporary permt. The superior court shall reviewthe determ nation of
the departnent de novo. In such a review, the burden of proof in
overcom ng the presunption provided by this subsection is on the
depart nent. The presunption can be overcone only through the
application of scientific data supporting the departnent’s
determ nati on. At the conclusion of its review, the superior court
shall enter a ruling canceling the tenporary permt, nodifying the
conditions of water use under the permt, or affirmng that the use of
wat er under the permt does not interfere with water rights senior to
the water rights represented by the permt. The decision of the
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superior court may be appeal ed as provided for other decisions of the
court. If a court’s decision nodifies the conditions of water use
under the permt or affirns that the use of water under the permt does
not interfere with senior water rights or if the departnent does not
provi de a notice under this subsection within the fifteen-year term of
the permt, the use of the water is changed as provided by the
tenporary permt or the court’s decision and the departnent shal
revise its records regarding the right.

The presunption provided by this subsection does not apply with
regard to a claim nmade by any person with a water right in superior
court or on appeal of a decision of the superior court that a tenporary
permt or change in a water right nmade under this subsection inpairs or
interferes wwth the use of the person’s senior water right.

(6) If a notification is filed with the departnent regarding the
use of water made surplus under subsection (2) or (3) of this section
and that use begins after the effective date of this section, the
notification shall identify the date that the use of the water nade
sur pl us begi ns.

(7) The authority provided by this section to change a water right
shal |l not be construed as authorizing the use of a junior water right
in a manner that inpairs or interferes wth the use of a senior water
right.

(8 If a water right changed under this section is a right
represented by a statenent of claim in the water rights clains
registry, the departnent’s obligation to revise its records to reflect
the change shall be acconplished by providing an anmendnent to the
statenent of claimto reflect the change.

(9) This section does not apply in an area with an acreage
expansi on programin effect on the effective date of this section that
is an el ement of a ground water area or subarea managenent program as
provi ded in RCW 90. 44. 445.

(10) Nothing in this section authorizes a change in a water right
or a portion of a water right that has not been perfected through
beneficial use before the change.

Sec. 3. RCW90.44.100 and 1997 ¢ 316 s 2 are each anended to read
as follows:

(1) After an application to, and upon the issuance by the
departnment of an amendnent to the appropriate permt or certificate of
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ground water right, the holder of a valid right to wthdraw public
ground waters may, wthout losing the holder’s priority of right,
construct wells or other neans of wthdrawal at a new location in
substitution for or in addition to those at the original |ocation, or
t he hol der may change the manner or the place of use of the water.

(2) An anmendnent to construct replacenent or a new additional well
or wells at a | ocation outside of the | ocation of the original well or
wells or to change the manner or place of use of the water shall be
i ssued only after publication of notice of the application and findi ngs
as prescribed in the case of an original application. Such anmendnent
shal | be i ssued by the departnment only on the conditions that: (a) The
additional or replacement well or wells shall tap the sane body of
public ground water as the original well or wells; (b)) where a
replacenent well or wells is approved, the use of the original well or
wel ls shall be discontinued and the original well or wells shall be
properly decomm ssi oned as required under chapter 18.104 RCW (c) where
an additional well or wells is constructed, the original well or wells
may continue to be used, but the conbined total w thdrawal from the
original and additional well or wells shall not enlarge the right
conveyed by the original permt or certificate; and (d) other existing
rights shall not be inpaired. The departnment may specify an approved
manner of construction and shall require a showi ng of conpliance with
the ternms of the anmendnent, as provided in RCW90.44.080 in the case of
an original permt.

(3) The construction of a replacenent or new additional well or
wells at the location of the original well or wells shall be allowed
wi thout application to the departnent for an anendnment. However, the

follow ng apply to such a replacenent or new additional well: (a) The
well shall tap the same body of public ground water as the origina
well or wells; (b) if areplacenent well is constructed, the use of the

original well or wells shall be discontinued and the original well or
wel | s shall be properly decomm ssi oned as required under chapter 18. 104
RCW (c) if a new additional well is constructed, the original well or
wells may continue to be used, but the conmbined total wthdrawal from
the original and additional well or wells shall not enlarge the right
conveyed by the original water use permt or certificate; (d) the
construction and use of the well shall not interfere with or inpair
water rights with an earlier date of priority than the water right or
rights for the original well or wells; (e) the replacenent or
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additional well shall be |ocated no closer than the original well to a
well it mght interfere with; (f) the departnment may specify an
approved manner of construction of the well; and (g) the departnent
shall require a showing of conpliance with the conditions of this
subsection (3).

(4) This section does not apply to a transfer or change governed by
section 2 of this act.

(5) Any right represented by an application for a water right for
which a permt for water use has not been issued by the tinme an
anmendnent i s approved under this section nmay not be construed as being
i npai red by the anendnent.

(6) The departnent may not initiate relinquishnent proceedings
under chapter 90.14 RCW regarding a water right for which an
application for an anendnent is filed under this section during the
period beginning on the date the departnent receives the application
and ending two years after the date the departnent nmakes a decision on
t he application.

(7) As used in this section, the "location of the original well or
wel I s" is the area described as the point of withdrawal in the original
public notice published for the application for the water right for the
wel | .

Sec. 4. RCWO90. 03.290 and 1994 c 264 s 84 are each anended to read
as follows:

When an application conplying with the provisions of this chapter
and with the rules and regul ations of the departnment has been filed,
t he sane shall be placed on record with the departnent, and it shall be
its duty to investigate the application, and determ ne what water, if
any, is available for appropriation, and find and determ ne to what
beneficial use or uses it can be applied. If it is proposed to
appropriate water for irrigation purposes, the departnent shal
i nvestigate, determ ne and find what | ands are capabl e of irrigation by
means of water found avail able for appropriation. |If it is proposed to
appropriate water for the purpose of power devel opnent, the depart nment

shal |l investigate, determ ne and find whether the proposed devel opnent
is likely to prove detrimental to the public interest, having in mnd
t he hi ghest feasible use of the waters belonging to the public. [If the

application does not contain, and the applicant does not pronptly
furnish sufficient information on which to base such findings, the
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departnment may issue a prelimnary permt, for a period of not to
exceed three years, requiring the applicant to make such surveys,
i nvestigations, studies, and progress reports, as in the opinion of the
departnment may be necessary. |If the applicant fails to conply with the

conditions of the prelimnary permt, it and the application or
applications on which it is based shall be automatically cancel ed and
the applicant so notified. If the holder of a prelimnary permt
shall, before its expiration, file with the departnent a verified

report of expenditures made and wor k done under the prelimnary permt,
which, in the opinion of the departnent, establishes the good faith,
intent and ability of the applicant to carry on the proposed
devel opnment, the prelimnary permt may, wth the approval of the
governor, be extended, but not to exceed a maxi mumperiod of five years
from the date of the issuance of the prelimnary permt. The
departnment shall nake and file as part of the record in the matter

witten findings of fact concerning all things investigated, and if it
shall find that there is water available for appropriation for a
beneficial wuse, and the appropriation thereof as proposed in the
application will not inpair existing rights or be detrinental to the
public welfare, it shall issue a permt stating the anmount of water to
whi ch the applicant shall be entitled and the beneficial use or uses to
which it may be applied: PROVIDED, That where the water applied for is
to be used for irrigation purposes, it shall becone appurtenant only to
such land as may be reclainmed thereby to the full extent of the soi

for agricultural purposes. But where there is no unappropriated water
in the proposed source of supply, or where the proposed use conflicts
with existing rights, or threatens to prove detrinental to the public
interest, having due regard to the hi ghest feasible devel opnment of the
use of the waters belonging to the public, it shall be duty of the
departnent to reject such application and to refuse to i ssue the permt
asked for. If the permt is refused because of conflict wth existing
rights and such applicant shall acquire sanme by purchase or
condemmati on under RCW 90. 03. 040, the departnment may thereupon grant
such permt. Any application may be approved for a |ess anount of
water than that applied for, if there exists substantial reason
therefor, and in any event shall not be approved for nore water than
can be applied to beneficial use for the purposes nanmed in the
application. In determ ning whether or not a permt shall issue upon
any application, it shall be the duty of the departnent to investigate
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all facts relevant and material to the application. After the
depart nment approves said application in whole or in part and before any
permt shall be issued thereon to the applicant, such applicant shal
pay the fee provided in RCW90. 03.470: PROVI DED FURTHER, That in the
event a permt is issued by the departnment upon any application, it
shall be its duty to notify the director of fish and wldlife of such
I ssuance.

This section does not apply to transfers or changes made under
section 2 of this act or to applications for transfers or changes made
under RCW 90. 03. 380 or 90. 44. 100.

Sec. 5. RCW90.44.445 and 1993 ¢ 99 s 1 are each anended to read
as follows:

In any acreage expansion program adopted by the departnent as an
el ement of a ground water managenent program the authorization for a
water right certificate holder to participate in the program shall be
on an annual basis for the first two years. After the two-year period,
t he departnment may aut horize participation for ten-year periods. The
departnment may authorize participation for ten-year periods for
certificate holders who have already participated in an acreage
expansi on program for two years. The departnment may require annua
certification that the certificate holder has conplied with al
requi renents of the program The departnment nmay termnate the
authority of a certificate holder to participate in the programfor one
calendar year if the certificate holder fails to conmply with the
requi renents of the program

This section applies only in an area with an acreage expansion
programin effect on the effective date of this anendatory section that
has been adopted by the departnent as an el enent of a ground water area
or subarea managenent program The provisions of section 2 of this
act, RCW 90.03.380, and 90.44.100 apply to transfers, changes, and
amendnents to permts or rights for the beneficial use of ground water
in _any other area.

~-- END ---
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