0 N O O A WDN PP

10
11

12
13
14
15
16
17
18

H 0484. 2

HOUSE BI LL 1032

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Representatives Reans, Mulliken, Thonpson, McMrris, Koster, DeBolt,
D. Sommers, Boldt, Hickel, Sheahan, Buck, Schoesler, Honeyford,
Mtchell, D. Schm dt, Sherstad, L. Thomas, Dunn, Dyer, M el ke, Cairnes,
Robertson and Backl und

Read first tinme 01/13/97. Referred to Commttee on Gover nnment Reform
& Land Use.

AN ACT Relating to regulatory reform anending RCW 76.09. 010,
76. 09. 040, 48.02.060, 48.44.050, 48.46.200, 34.05.350, 34.05.328,
34. 05. 380, 34.05.010, 34.05.230, 82.32.410, 34.05.354, 19.85.025,
34.05.570, 34.05.534, 48.04.010, 34.12.040, 34.05.630, 34.05.640,
34. 05. 655, 34.05.660, 4.84.360, 4.84.340, and 43.41.110; adding a new
section to chapter 43.22 RCW addi ng new sections to chapter 34.05 RCW
addi ng a new section to chapter 4. 84 RCW addi ng a new chapter to Title
43 RCW creating a new section; and providing an expiration date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

PART |
GRANTS OF RULE- MAKI NG AUTHORI TY

Sec. 101. RCW 76.09.010 and 1993 c¢ 443 s 1 are each anended to
read as foll ows:

(1) The |l egislature hereby finds and declares that the forest |and
resources are anong the nost valuable of all resources in the state;
that a viable forest products industry is of prinme inportance to the
state’s econony; that it is in the public interest for public and
private commercial forest lands to be managed consistent with sound
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policies of natural resource protection; that coincident wth
mai nt enance of a viable forest products industry, it is inmportant to
afford protection to forest soils, fisheries, wldlife, water quantity
and quality, air quality, recreation, and scenic beauty.

(2) The legislature further finds and declares it to be in the
public interest of this state to create and maintain through the
adoption of this chapter a conprehensive state-w de systemof | aws and
forest practices regul ations which will achieve the foll ow ng purposes
and policies:

(a) Afford protection to, pronote, foster and encourage tinber
growh, and require such mnimm reforestation of comercial tree
species on forest lands as will reasonably utilize the tinber grow ng
capacity of the soil following current tinber harvest;

(b) Afford protection to forest soils and public resources by
utilizing all reasonable nethods of technology in conducting forest
practices;

(c) Recognize both the public and private interest in the
profitable growi ng and harvesting of tinber;

(d) Pronmote efficiency by permtting maxi num operating freedom
consistent with the other purposes and policies stated herein;

(e) Provide for regulation of forest practices so as to avoid
unnecessary duplication in such regul ation;

(f) Provide for interagency input and intergovernnental and tri bal
coordi nati on and cooperati on;

(g) Achieve conpliance with all applicable requirenents of federal
and state law with respect to nonpoint sources of water pollution from
forest practices;

(h) To consider reasonable |and use planning goals and concepts
contained in |ocal conprehensive plans and zoni ng regul ati ons; and

(i) Foster cooperation anong managers of public resources, forest
| andowners, Indian tribes and the citizens of the state.

The authority of the board to adopt forest practices rules is
prescribed by this subsection (2) and RCW 76.09. 040. After the

effective date of this section, the board may not adopt forest

practices rules based solely on any other section of law stating a

statute’s intent or purpose, on the enabling provisions of the statute

establishing the agency, or on any conbi nation of such provisions.

(3) The legislature further finds and declares that it is also in
the public interest of the state to encourage forest |andowners to
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undertake corrective and renedi al action to reduce the inpact of mass
earth novenents and fluvial processes.

(4) The legislature further finds and declares that it is in the
public interest that the applicants for state forest practice permts
shoul d assi st in paying for the cost of reviewand permtting necessary
for the environnental protection of these resources.

Sec. 102. RCW 76.09.040 and 1994 c 264 s 48 are each anended to
read as foll ows:

(1) Wiere necessary to acconplish the purposes and policies
specifically stated in RCW 76.09.010(2), and to inplenent the

provi sions of this chapter, the board shall ((premgate)) adopt forest
practices ((+regwlatiens)) rules pursuant to chapter 34.05 RCWand in
accordance with the procedures enunerated in this section that:

(a) Establish m ninmum standards for forest practices;

(b) Provide procedures for the voluntary devel opnent of resource
managenent plans whi ch may be adopted as an alternative to the m ni mum
standards in (a) of this subsection if the plan is consistent with the
pur poses and policies specifically stated in RCW 76. 09. 010(2) and the
pl an neets or exceeds the objectives of the m ni num standards;

(c) Set forth necessary adm nistrative provisions; and

(d) Establish procedures for the collection and adm ni stration of
forest practice fees as set forth by this chapter.

Forest practices ((regulatioens)) rules pertaining to water quality

protection shall be ((premulgated)) adopted individually by the board
and by the departnent of ecol ogy after they have reached agreenment with

respect thereto. All other forest practices ((regulatioens)) rules
shal | be ((premulgated)) adopted by the board.

Forest practices ((regutat+oens)) rules shall be adm nistered and
enforced by the departnent except as otherwise provided in this
chapter. Such ((+egulatiens)) rules shall be ((premgated)) adopted
and admnistered so as to give consideration to all purposes and
policies specifically set forth in RCW 76.09. 010(2).

(2) The board shall prepare proposed forest practices

((regutatioens)) rules. In addition to any forest practices

((regulatt+ons)) rules relating to water quality protection proposed by
the board, the departnment of ecology shall prepare proposed forest

practices ((regulati+oens)) rules relating to water quality protection.
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Prior to initiating the rule mking process, the proposed
((regutatt+ons)) rules shall be submtted for reviewand cormments to the
departnment of fish and wldlife and to the counties of the state
After receipt of the proposed forest practices ((regutatioens)) rules,
t he departnent of fish and wildlife and the counties of the state shal
have thirty days in which to review and submt coments to the board,
and to the departnent of ecology with respect to its proposed
((regulatt+ons)) rules relating to water quality protection. After the
expiration of such thirty day period the board and the departnent of
ecology shall jointly hold one or nore hearings on the proposed
((regulat+ons)) rules pursuant to chapter 34.05 RCW At such
hearing(s) any ~county may propose specific forest practices
((regulatt+oens)) rules relating to problens existing within such county.
The board and the departnent of ecol ogy may adopt such proposals if
they find the proposals are consistent with the purposes and policies
of this chapter.

NEW SECTION.  Sec. 103. A new section is added to chapter 43.22
RCWto read as foll ows:

For rules adopted after the effective date of this section, the
director of the departnent of |abor and industries may not rely solely
on a statute’'s statenent of intent or purpose, on the enabling
provisions of the statute establishing the agency, or on any
conbi nati on of such provisions, for statutory authority to adopt any
rul e: PROVI DED, That this section shall not apply to rules adopted
pursuant to chapter 39.12 RCW

Sec. 104. RCWA48.02.060 and 1947 ¢ 79 s .02.06 are each anended to
read as foll ows:

(1) The conm ssioner shall have the authority expressly conferred
upon himor her by or reasonably inplied fromthe provisions of this
code.

(2) The comm ssioner shall execute his or her duties and shal
enforce the provisions of this code.

(3) The conm ssioner nay:

(a) Make reasonable rules and regulations for effectuating any
provision of this code, except those relating to his or her election,
qual i fications, or conpensation: PROVIDED, That the conm ssioner may
not adopt rules after the effective date of this section that are based
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solely on this statute, or on a statute's statement of intent or

pur pose, or on the enabling provisions of the statute establishing the

agency, or _any conbination of such provisions, for statutory authority

to adopt any rule, except rules defining or clarifying terns in, or

procedures necessary to the i npl enentation of a statute. No such rules
and regulations shall be effective prior to their being filed for
public inspection in the conm ssioner’s office.

(b) Conduct investigations to determ ne whether any person has
vi ol ated any provision of this code.

(c) Conduct exam nations, investigations, hearings, in addition to
those specifically provided for, useful and proper for the efficient
adm ni stration of any provision of this code.

Sec. 105. RCW 48.44.050 and 1947 ¢ 268 s 5 are each anended to
read as foll ows:

The i nsurance conm ssi oner shall nmake reasonabl e regul ations in aid
of the adm nistration of this chapter which may include, but shall not
be limted to regulations concerning the nmaintenance of adequate
i nsur ance, bonds, or cash deposits, information required of
regi strants, and nethods of expediting speedy and fair paynents to
claimants: PROVIDED, That the conm ssioner may not adopt rules after

the effective date of this section that are based solely on this

section, a statute's statenent of intent or purpose, or on the enabling

provi sions of the statute establishing the agency, or any conbi nation

of such provisions, for statutory authority to adopt any rule, except

rules defining or clarifyving terns in, or procedures necessary to the

i npl ementati on of a statute.

Sec. 106. RCW 48.46.200 and 1975 1st ex.s. ¢ 290 s 21 are each
anmended to read as foll ows:

The comm ssioner may adopt, in accordance with the provisions of
the adm nistrative procedure act, chapter 34.05 RCW ((prormutgate))
rules and regulations as necessary or proper to carry out the
provisions of this chapter: PROVIDED, That the comm ssioner nmay not

adopt rules after the effective date of this section that are based

solely on this section, a statute’'s statenent of intent or purpose, or

on the enabling provisions of the statute establishing the agency, or

any conbi nati on of such provisions, for statutory authority to adopt

any rule, except rules defining or clarifying terns in, or procedures
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necessary to the inplenentation of a statute. Nothing in this chapter
shal | be construed to prohibit the comm ssioner fromrequiring changes
i n procedures previously approved by ((hi+m) the conm ssioner.

PART 11
RULE- MAKI NG REQUI REMENTS

Sec. 201. RCW 34. 05. 350 and 1994 c 249 s 3 are each anended to
read as foll ows:

(1) If an agency for good cause finds:

(a) That inmmedi ate adoption, anmendnent, or repeal of a rule is
necessary for the preservation of ((t+he)) public health((;)) or safety,
((er—general—welfare-)) and that observing the tine requirenments of
notice and opportunity to comrent upon adoption of a permanent rule
would be contrary to the public interest: PROVI DED, That the
departnment of agriculture may adopt an energency rule if the failure to
adopt the rule on an energency basis would result in substantial

reduction of commodity value or substantial econonic detrinent; or

(b) That state or federal |aw or federal rule or a federal deadline

for state receipt of federal funds requires inmmedi ate adoption of a
rul e,
t he agency may dispense with those requirenents and adopt, anend, or
repeal the rule on an energency basis. The agency’s finding and a
conci se statenent of the reasons for its finding shall be incorporated
in the order for adoption of the energency rule or anmendnent filed with
the office of the code reviser under RCW 34.05.380 and with the rules
review conmttee.

(2) An emergency rul e adopted under this section takes effect upon
filing wth the code reviser, unless a |later date is specified in the
order of adoption, and may not remain in effect for |onger than one
hundred twenty days after filing. Ildentical or substantially simlar
energency rules nmay not be adopted in sequence unless conditions have
changed or the agency has filed notice of its intent to adopt the rule
as a permanent rule, and is actively undertaking the appropriate
procedures to adopt the rule as a permanent rule. This section does
not relieve any agency fromconpliance with any lawrequiring that its
per manent rul es be approved by desi gnat ed persons or bodi es before they
beconme effective.
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(3) Wthin seven days after the rule is adopted, any person may
petition the governor requesting the i medi ate repeal of a rul e adopted
on an energency basis by any departnent listed in RCW 43.17.010.
Wthin seven days after subm ssion of the petition, the governor shal
ei ther deny the petitionin witing, stating his or her reasons for the
denial, or order the immedi ate repeal of the rule. In ruling on the
petition, the governor shall consider only whether the conditions in
subsection (1) of this section were net such that adoption of the rule
on an energency basis was necessary. |If the governor orders the repeal
of the enmergency rule, any sanction i nposed based on that rule is void.
Thi s subsection shall not be construed to prohi bit adoption of any rule
as a permanent rule.

(4) In adopting an energency rule, the agency shall conply with
section 4 of this act or provide a witten explanation for its failure
to do so.

Sec. 202. RCW 34.05.328 and 1995 c 403 s 201 are each anended to
read as foll ows:

(1) Before adopting a rule described in subsection (5) of this
section, an agency shall:

(a) Cearly state in detail the general goals and specific
objectives of the statute that the rule inplenents

(b) Determne that the rule is needed to achi eve the general goals
and specific objectives stated under (a) of this subsection, and
anal yze alternatives to rule making and the consequences of not
adopting the rule;

(c) Determne that the probable benefits of the rule are greater
than its probable costs, taking into account both the qualitative and
guantitative benefits and costs and the specific directives of the
statute being inplenented;

(d) Determne, after considering alternative versions of the rule
and the analysis required under (b) and (c) of this subsection, that
the rule being adopted is the |east burdensone alternative for those
required to conmply with it that will achieve the general goals and
specific objectives stated under (a) of this subsection;

(e) Determne that the rule does not require those to whom it
applies to take an action that viol ates requirenents of another federal
or state | aw

p. 7 HB 1032
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(f) Determne that the rule does not inpose nore stringent
performance requirenments on private entities than on public entities
unless required to do so by federal or state |aw,

(g) Determne if the rule differs from any federal regulation or
statute applicable to the sanme activity or subject matter and, if so,
determne that the difference is justified by the foll ow ng:

(1) A state statute that explicitly allows the agency to differ
from federal standards; or

(1i) Substantial evidence that the difference is necessary to
achi eve the general goals and specific objectives stated under (a) of
this subsection; and

(h) Coordinate the rule, to the maxi num extent practicable, wth
ot her federal, state, and | ocal | aws applicable to the sane activity or
subj ect matter.

(2) In making its determ nations pursuant to subsection (1)(b)
through (g) of this section, the agency shall place in the rul e-maki ng
file docunentation of sufficient quantity and quality so as to persuade
a reasonabl e person that the determ nations are justified.

(3) Before adopting rules described in subsection (5) of this
section, an agency shall place in the rule-making file a rule
i npl enmentation plan for rules filed under each adopting order. The
pl an shal |l describe how t he agency intends to:

(a) Inplenment and enforce the rule, including a description of the
resources the agency intends to use;

(b) I'nformand educate affected persons about the rule;

(c) Pronote and assist voluntary conpliance; and

(d) Eval uate whether the rul e achi eves the purpose for which it was
adopted, including, to the nmaxi num extent practicable, the use of
interim mlestones to assess progress and the use of objectively
measur abl e out cones.

(4) After adopting a rule described in subsection (5) of this
section regulating the sane activity or subject matter as another
provision of federal or state law, an agency shall do all of the
fol | ow ng:

(a) Provide to the business assistance center a list citing by
reference the other federal and state laws that regulate the sane
activity or subject matter;

(b) Coordinate inplenentation and enforcenent of the rule with the
other federal and state entities regulating the same activity or

HB 1032 p. 8
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subject matter by nmeking every effort to do one or nore of the
fol | ow ng:

(i) Deferring to the other entity;

(i1) Designating a | ead agency; or

(1i1) Entering into an agreenent with the other entities specifying
how the agency and entities wll coordinate inplenentation and
enf or cenment .

If the agency is unable to conply with this subsection (4)(b), the
agency shall report to the legislature pursuant to (c) of this
subsecti on;

(c) Report to the joint admnistrative rules review commttee:

(1) The existence of any overlap or duplication of other federal or
state laws, any differences fromfederal |aw, and any known overl ap,
duplication, or conflict with local |aws; and

(i1) Make recommendations for any | egislation that may be necessary
to elimnate or mtigate any adverse effects of such overlap,
duplication, or difference.

(5) (a) Except as provided in (b) of this subsection, this section
applies to:

(1) Significant legislative rules of the departnents of ecol ogy,
| abor and industries, health, social and health services, revenue, and
natural resources, the enploynent security departnent, the forest
practices board, the office of the insurance comm ssioner, and to the
| egi slative rules of the departnent of fish and wildlife inplenenting
chapter 75.20 RCW and

(1i) Any rule of any agency, if this section is voluntarily nade
applicable to the rule by the agency, or is nade applicable to the rule
by a majority vote of the joint admnistrative rules review conmttee
within forty-five days of receiving the notice of proposed rul e making
under RCW 34. 05. 320.

(b) This section does not apply to:

(i) Enmergency rul es adopted under RCW 34. 05. 350;

(1i1) Rules relating only to internal governnental operations that
are not subject to violation by a nongovernnent party;

(1i1) Rules adopting or incorporating by reference wthout materi al
change federal statutes or regulations, Wshington state statutes,
rules of other Washington state agencies, shoreline nmaster prograns
other than those progranms governing shorelines of state-w de
significance, or, as referenced by Wshington state |aw, national

p. 9 HB 1032
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consensus codes that generally establish industry standards, if the
mat eri al adopted or incorporated regul ates the sane subject matter and
conduct as the adopting or incorporating rule;

(1v) Rules that only correct typographical errors, nmake address or
name changes, or clarify |anguage of a rule wthout changing its
effect;

(v) Rules the content of which is explicitly and specifically
dictated by statute; or

(vi) Rules that set or adjust fees or rates pursuant to | egislative
st andar ds.

(c) For purposes of this subsection:

(1) A "procedural rule" is a rule that adopts, anmends, or repeals
(A) any procedure, practice, or requirenent relating to any agency
hearings; (B) any filing or related process requirenent for making
application to an agency for a license or permt; or (C any policy
statenent pertaining to the consistent internal operations of an
agency.

(1i) An "interpretive rule" is arule, the violation of which does
not subject a person to a penalty or sanction, that sets forth the
agency s interpretation of statutory provisions it adm nisters.

(tit) A "significant legislative rule" is a rule other than a
procedural or interpretive rule that (A) adopts substantive provisions
of law pursuant to delegated |legislative authority, the violation of
whi ch subjects a violator of such rule to a penalty or sanction; (B)
establishes, alters, or revokes any qualification or standard for the
I ssuance, suspension, or revocation of a license or permt; or (C
adopts a new, or nmakes significant anendnents to, a policy or
regul atory program

(d) I'n the notice of proposed rule maki ng under RCW 34. 05. 320, an
agency shall state whether this section applies to the proposed rule
pursuant to (a)(i) of this subsection, or if the agency will apply this
section voluntarily.

(6) By January 31, 1996, and by January 31st of each even-nunbered
year thereafter, the office of financial managenent, after consulting
with state agencies, counties, and cities, and business, |abor, and
envi ronnmental organi zations, shall report to the governor and the
| egislature regarding the effects of this section on the regulatory
systemin this state. The report shall document:

HB 1032 p. 10
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(a) The rules proposed to which this section applied and to the
extent possible, how conpliance with this section affected the
substance of the rule, if any, that the agency ultimtely adopted;

(b) The costs incurred by state agencies in conplying with this
section;

(c) Any legal action maintained based upon the alleged failure of
any agency to conply with this section, the costs to the state of such
action, and the result;

(d) The extent to which this section has adversely affected the
capacity of agencies to fulfill their legislatively prescribed m ssion;

(e) The extent to which this section has i nproved the acceptability
of state rules to those regul ated; and

(f) Any other information considered by the office of financia
managenent to be useful in evaluating the effect of this section.

Sec. 203. RCW 34.05.380 and 1989 c 175 s 11 are each anended to
read as foll ows:

(1) Each agency shall file in the office of the code reviser a
certified copy of all rules it adopts, except for rules contained in
tariffs filed with or published by the Wshington utilities and
transportati on comm ssion. The code reviser shall place upon each rule
a notation of the tine and date of filing and shall keep a permanent
register of filed rules open to public inspection. In filing a rule,
each agency shall use the standard formprescribed for this purpose by
t he code reviser

(2) Energency rul es adopted under RCW 34.05. 350 becone effective
upon filing unless a later date is specified in the order of adoption.
Al'l other rules becone effective upon the expiration of thirty days
after the date of filing, unless a later date is required by statute or
specified in the order of adoption.

(3) Arule may becone effective immediately upon its filing with
the code reviser or on any subsequent date earlier than that
established by subsection (2) of this section, if +the agency
establishes that effective date in the adopting order and finds that:

(a) Such action is required by the state or federal Constitution,
a statute, or court order;

(b) The rule only delays the effective date of another rule that is
not yet effective; or

p. 11 HB 1032
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(c) The earlier effective date is necessary because of inm nent
peril to the public health, safety, or welfare.

The finding and a brief statement of the reasons therefor required
by this subsection shall be nmade a part of the order adopting the rule.

(4) Wth respect to a rule nmade effective pursuant to subsection
(3) of this section, each agency shall nake reasonable efforts to make
the effective date known to persons who nmay be affected by it.

(5) No rule, adopted by any of the foll owi ng agencies, is effective

for nore than seven vears after its adoption or seven years after the

effective date of this section, whichever is |ater: Depart ment of

ecol ogy, enployment security departnent, departnent of |abor and

i ndustries, departnment of revenue, departnent of |icensing, departnent

of health, departnent of social and health services, departnent of fish

and wildlife, or the office of the insurance conmmi ssioner. A rule nade

ineffective under this subsection nay be readopted according to the

procedures established in this chapter.

NEW SECTION. Sec. 204. A new section is added to chapter 34.05
RCW under the subchapter heading "Part Il11" to read as foll ows:

The departnent of ecology, enploynent security departnent,
departnment of |abor and industries, department of revenue, departnent
of licensing, departnent of health, departnent of social and health
services, departnent of fish and wldlife, and the office of the
i nsurance conm ssioner shall reviewtheir respective rules as foll ows:

(1) Fifty percent of their rules existing on the effective date of
this section shall be reviewed within three years of the effective date
of this section.

(2) Eighty percent of their rules existing on the effective date of
this section shall be reviewed within five years of the effective date
of this section.

(3) One hundred percent of their rules existing on the effective
date of this section shall be reviewed wthin seven years of the
effective date of this section

NEW SECTION. Sec. 205. A new section is added to chapter 34.05
RCW under the subchapter heading "Part 111" to read as foll ows:

Each state agency shall prepare a sem annual agenda for rul es under
devel opment. The agency shall file the agenda with the code reviser
for publication in the state register not later than January 31st and

HB 1032 p. 12
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July 31st of each year. Not later than three days after its
publication in the state register, the agency shall send a copy of the
agenda to each person who has requested receipt of a copy of the
agenda. The agency shall also submt the agenda to the director of
financi al managenent, the rules review conmttee, and any other state
agency that may reasonably be expected to have an interest in the
subject of rules that will be devel oped.

NEW SECTION. Sec. 206. A new section is added to chapter 34.05
RCW under the subchapter heading "Part 111" to read as foll ows:

Any agency having rules that postpone full conpliance with their
requi renents beyond ninety days after the effective date of this
section shall prepare a snmall business econom c inpact statenent, as
defined in RCW 19.85.020(2), on such rules before requiring full
conpliance with the rules.

NEW SECTION. Sec. 207. A new section is added to chapter 34.05
RCW under the subchapter heading "Part 111" to read as foll ows:

(1) An agency may file notice for the expedited adoption of rules
in accordance with the procedures set forth in this section for rules
nmeeting any one of the followng criteria:

(a) The proposed rules previously existed in the form of
interpretive statenents or policy statenents by the agency;

(b) The proposed rules relate only to internal governnental
operations that are not subject to violation by a person;

(c) The proposed rules adopt or incorporate by reference w thout
mat erial change federal statutes or regulations, Wshington state
statutes, rules of other Washington state agencies, shoreline nmaster
prograns other than those prograns governing shorelines of state-w de
significance, or, as referenced by Wshington state |aw, national
consensus codes that generally establish industry standards, if the
mat eri al adopted or incorporated regul ates the sane subject matter and
conduct as the adopting or incorporating rule;

(d) The proposed rules only correct typographical errors, nake
address or nane changes, or clarify | anguage of a rule w thout changi ng
its effect;

(e) The <content of the proposed rules is explicitly and
specifically dictated by statute;
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(f) The proposed rules have been the subject of negotiated rule
making, pilot rule making, or sone other process that involved
substantial participation by interested parties before the devel opnent
of the proposed rule; or

(g) The proposed rule is being readopted follow ng a revi ew under
section 204 of this act.

(2) The expedited rul e-nmaki ng process nust follow the requirenents
for rule making set forth in RCW 34.05. 320, except that the agency is
not required to prepare a snmall business econom c i npact statenent, a
statenent indicating whether the rule constitutes a significant
| egislative rule under RCW 34.05.328(5)(c)(iii), or a significant
| egislative rule analysis under RCW 34.05. 328. An agency is not
required to prepare statenents of inquiry under RCW 34.05.310 or
conduct a hearing for the expedited adoption of rules. The notice for
the expedited adoption of rules nust contain a statement which is
substantially in the follow ng form

NOTI CE

TH'S RULE IS BEING PROPOSED TO BE ADCPTED USI NG AN
EXPEDI TED RULE- MAKI NG PROCESS THAT W LL ELI M NATE THE NEED FOR
THE AGENCY TO HOLD PUBLI C HEARI NGS, PREPARE A SMALL BUSI NESS
ECONOM C | MPACT STATEMENT, OR PROVI DE RESPONSES TO THE CRI TERI A
FOR A SI GNI FI CANT LEG SLATI VE RULE. | F YOU OBJECT TO TH S RULE
BEI NG ADOPTED USI NG THE EXPEDI TED RULE- MAKI NG PRCCESS, YOU MUST
EXPRESS YOUR OBJECTI ONS | N VVRI TI NG AND THEY MUST BE RECEI VED BY
(1 NSERT DATE) AND SENT TO (| NSERT NAME AND ADDRESS)

(3) The agency shall send a copy of the notice of the proposed
expedited rule making to any person who has requested notification of
proposal s for the expedited adoption of rules or of agency rul e nmaki ng,
as well as the joint admnistrative rules review commttee, wthin
three days after its publication in the Washington State Register. An
agency may charge for the actual cost of providing a requesting party
mai | ed copies of these notices. The notice of the proposed expedited
rule making shall include a statenent that any person who objects to
the adoption of the rule nust file a witten objection to the adoption
of the rulewthin forty-five days after the notice has been published.
The notice shall also include an expl anati on of the reasons the agency
bel i eves the expedited adoption of the rule is appropriate.

HB 1032 p. 14



© 00 N O Ol WDN P

NNNNNNNNRRRRRRRRR R
N o oA WN P O O 0o Nl WDN PO

28
29
30
31
32
33
34
35
36
37
38

(4) The code reviser shall publish the text of all rules proposed
for expedited adoption along with the notice required in this section
in a separate section of the Washi ngton State Register. Once the text
of the proposed rules has been published in the Wshington State
Regi ster, the only changes that an agency may nake in the text of these
proposed rul es before their final adoption are to correct typographical
errors.

(5 Any person may file a witten objection to the expedited
adoption of a rule. The notice shall be filed with the agency rules
coordinator wthin forty-five days after the notice of the proposed
expedited rule making has been published in the Wshington State
Regi ster. A person who has filed a witten objection to the expedited
adoption of a rule may w thdraw the objection.

(6) If no witten objections to the expedited adoption of a rule
are filed with the agency within forty-five days after the notice of
proposed expedited rule making i s published, or if all objections that
have been filed are wi thdrawn by the persons filing the objections, the
agency nmay enter an order adopting the rule without further notice or
a public hearing. The order shall be published in the manner required
by this chapter for any other agency order adopting, anending, or
repealing a rule.

(7) I'f awitten notice of objection to the expedited adoption of
the rule is tinmely filed wwth the agency and is not wthdrawn, the
noti ce of proposed expedited rul e maki ng published under this section
shall be considered a statenent of inquiry for the purposes of RCW
34.05. 310 and the agency may initiate further rul e adopti on proceedi ngs
in accordance with this chapter

Sec. 208. RCW 34.05.010 and 1992 c¢c 44 s 10 are each anended to
read as foll ows:

The definitions set forth in this section shall apply throughout
this chapter, unless the context clearly requires otherw se.

(1) "Adjudicative proceedi ng" neans a proceedi ng before an agency
in which an opportunity for hearing before that agency is required by
statute or constitutional right before or after the entry of an order
by the agency. Adj udi cative proceedings also include all cases of
licensing and rate making in which an application for alicense or rate
change is denied except as |limted by RCW66.08.150, or a license is
revoked, suspended, or nodified, or in which the granting of an
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application is contested by a person having standing to contest under
t he | aw

(2) "Agency" neans any state board, comm ssion, departnent,
institution of higher education, or officer, authorized by | aw to make
rules or to conduct adjudicative proceedings, except those in the
| egi slative or judicial branches, the governor, or the attorney general
except to the extent otherwise required by law and any | ocal
gover nient al entity that may request the appointnment of an
adm ni strative | aw judge under chapter 42.41 RCW

(3) "Agency action" neans Ilicensing, the inplenentation or
enforcenent of a statute, the adoption or application of an agency rul e
or order, the inposition of sanctions, or the granting or w thhol di ng
of benefits.

Agency action does not include an agency decision regarding (a)
contracting or procurenent of goods, services, public works, and the
purchase, |ease, or acquisition by any other neans, including em nent
domain, of real estate, as well as all activities necessarily related
to those functions, or (b) determnations as to the sufficiency of a
showi ng of interest filed in support of a representation petition, or
medi ati on or conciliation of |abor disputes or arbitration of |abor
di sputes under a collective bargaining law or simlar statute, or (c)
any sale, lease, contract, or other proprietary decision in the
managenent of public lands or real property interests, or (d) the
granting of a license, franchise, or permssion for the use of
trademar ks, synbols, and simlar property owned or controlled by the
agency.

(4) "Agency head" neans the individual or body of individuals in
whom the ultimate |egal authority of the agency is vested by any
provi sion of [|aw |f the agency head is a body of individuals, a
maj ority of those individuals constitutes the agency head.

(5) "Entry" of an order neans the signing of the order by all
persons who are to sign the order, as an official act indicating that
the order is to be effective.

(6) "Filing" of a docunment that is required to be filed wth an
agency neans delivery of the docunent to a place designated by the
agency by rule for receipt of official docunents, or in the absence of
such designation, at the office of the agency head.

(7) "Institutions of higher education" are the University of
Washi ngt on, Washi ngton State University, Central WAashi ngton University,
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Eastern Washington University, Wstern Wshington University, The
Evergreen State College, the various community colleges, and the
governing boards of each of the above, and the various colleges,
di vi sions, departnents, or offices authorized by the governing board of
the institution involved to act for the institution, all of which are
sonetinmes referred to in this chapter as "institutions."

(8) "Interpretive statenent” neans a witten expression of the
opi ni on of an agency((;—entitled—an—interpretive—statenent)) by the
agency head or its designee, as to the neaning of a statute or other
provision of law, of a court decision, or of an agency order, for
general application by the agency and not directed to one specific
event or person for the purpose of providing guidance to persons as to
their obligations under the | aw. Consuner-rel ated gui des and brochures
produced by an agency that generally explain an agency program or a
person’s rights under the law do not constitute an interpretive
statenent for purposes of this chapter. A docunent entitled "technical
assi stance docunent"” does not constitute an interpretive statenent for
purposes of this chapter. Tax determ nations issued by the depart nment
of revenue that have precedential value do not constitute an
interpretive statenent for purposes of this chapter.

(9)(a) "License" neans a franchise, permt, «certification
approval, registration, charter, or simlar form of authorization
required by | aw, but does not include (i) alicense required solely for
revenue purposes, or (ii) a certification of an excl usive bargaining
representative, or simlar status, under a collective bargaining | aw or
simlar statute, or (iii) a license, franchise, or permssion for use
of trademarks, synbols, and sim |l ar property owned or controlled by the
agency.

(b) "Licensing" 1includes the agency process respecting the
i ssuance, denial, revocation, suspension, or nodification of alicense.

(10)(a) "Order," without further qualification, neans a witten
statenent of particular applicability that finally determ nes the | egal
rights, duties, privileges, inmmunities, or other legal interests of a
speci fic person or persons.

(b) "Order of adoption” neans the official witten statenent by
whi ch an agency adopts, anmends, or repeals a rule.

(11) "Party to agency proceedings,” or "party" in a context so
i ndi cati ng, neans:

(a) A person to whomthe agency action is specifically directed; or
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(b) A person naned as a party to the agency proceedi ng or all owed
to intervene or participate as a party in the agency proceeding.

(12) "Party to judicial review or civil enforcenent proceedings,"”
or "party" in a context so indicating, neans:

(a) A person who files a petition for a judicial review or civi
enf orcenent proceedi ng; or

(b) A person naned as a party in a judicial review or civil
enforcement proceeding, or allowed to participate as a party in a
judicial review or civil enforcenent proceeding.

(13) "Person" neans any individual, partnership, corporation,
associ ation, governnental subdivision or unit thereof, or public or
private organization or entity of any character, and includes another
agency.

(14) "Policy statenent” neans a witten description of the current
approach of an agency((;—entitled—apotieystaterment)) by the agency
head or its designee, to inplenentation of a statute or ot her provision
of law, of a court decision, or of an agency order, including where
appropriate the agency’'s current practice, procedure, or nethod of
action based upon that approach. A policy statenment may al so include
factors the agency will consider in inplenenting alaw, court decision,
or _agency order. A policy statenent nust be used for general
application by the agency and not directed to one specific event or
person for the purpose of providing guidance to persons as to their
obligations under the [|aw Consuner-rel ated guides and brochures
produced by an agency that generally explain an agency program or a
person’s rights under the | aw do not constitute a policy statenent for
purposes of this chapter. A docunent entitled "technical assistance
docunent"” does not constitute a policy statenent for purposes of this
chapter. Tax determ nations issued by the departnent of revenue that
have precedential value do not constitute policy statenents for the
pur pose of this chapter.

(15) "Rule" neans any agency order, directive, ((er)) regulation,
or statenent of general applicability (a) the violation of which
subjects a person to a penalty or admnistrative sanction; (b) which
establishes, alters, or revokes any procedure, practice, or requirenent
relating to agency hearings; (c) which establishes, alters, or revokes
any qualification or requirenment relating to the enjoynent of benefits
or privileges conferred by law, (d) which establishes, alters, or
revokes any qualifications or standards for the issuance, suspension,

HB 1032 p. 18



© 00 N O Ol WDN P

N NNNNNNRRRRRRRRRR
o O A W NP O OO0 ~NOO” OO A WDN PP O

27
28
29
30
31
32
33
34
35
36
37
38

or revocation of |licenses to pursue any commercial activity, trade, or
profession; or (e) which establishes, alters, or revokes any mandatory
standards for any product or material which nust be net before
distribution or sale. The termincludes the anendnent or repeal of a
prior rule, but does not include (i) statenments concerning only the
i nternal managenent of an agency and not affecting private rights or
procedures available to the public, (ii) declaratory rulings issued
pursuant to RCW 34.05.240, (iii) traffic restrictions for notor
vehi cles, bicyclists, and pedestrians established by the secretary of
transportation or his designee where notice of such restrictions is
given by official traffic control devices, or (iv) rules of
institutions of higher education involving standards of adm ssion

academ c¢ advancenent, academi c credit, graduation and the granting of
degrees, enploynent relationships, or fiscal processes.

(16) "Rules review commttee” or "commttee" neans the joint
admnistrative rules reviewcomittee created pursuant to RCW34. 05. 610
for the purpose of selectively review ng existing and proposed rul es of
st ate agenci es.

(17) "Rul e maki ng" nmeans the process for fornulation and adoption
of a rule.

(18) "Service," except as otherw se provided in this chapter, neans

posting inthe United States nail, properly addressed, postage prepaid,
or personal service. Service by mail is conplete upon deposit in the
United States nail. Agencies may, by rule, authorize service by

electronic telefacsimle transm ssion, where copies are nmailed
si mul t aneously, or by commercial parcel delivery conpany.

Sec. 209. RCW 34.05.230 and 1996 c¢c 206 s 12 are each anended to
read as foll ows:

(1) ((H—the—-adoption—-of—+ules+snot—feastbleandpractieable))
An agency is encouraged to advise the public of its current opinions,
approaches, and likely courses of action by neans of interpretive or

policy statenments. ((CGurrent—interpreti-ve—and—poH-ecy—statenents—are

adwvisery—eonby—)) To better informand invol ve the public, an agency is
encouraged to convert |long-standing interpretive and policy statenments

into rules through the expedited rule adoption process in section 207
of this act.

(2) Interpretive and policy statenents are advi sory only and do not
foreclose alternative courses of action by persons in agency actions.
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Interpretive or policy statenments cannot be used to substantially
nodi fy existing rules.

(3) A person may petition an agency requesting the conversion of
interpretive and policy statenents into rules. A person may also
petition an agency requesting the repeal or withdrawal of interpretive
or _policy statenents. Upon subm ssion, the agency shall notify the
joint admnistrative rules review commttee of the petition. Wthin
si xty days after subm ssion of a petition, the agency shall either deny
the petition in witing, stating its reasons for the denial, or
initiate rul e-maki ng proceedings in accordance with this chapter, or
repeal or withdraw the interpretive or policy statenent.

((3y)) (4) Each agency shall maintain a roster of interested
persons, consisting of persons who have requested in witing to be
notified of all interpretive and policy statements issued by that
agency. Each agency shall wupdate the roster once each year and
elimnate persons from the roster who do not indicate a desire to
continue on the roster. Wenever an agency issues an interpretive or
policy statenent, it shall send a copy of the statenent to each person
listed on the roster. The agency may charge a nomnal fee to the
interested person for this service. Agencies are not required to
notify or send people copies of interpretive or policy statenents that
concern only internal agency procedures that do not affect private
rights or procedures available to the public.

((£4))) (5) Whenever an agency issues an interpretive or policy
statenment, except for aninterpretive or policy statenent that concerns
only internal agency procedures that do no affect private rights or
procedures available to the public, it shall submt to the code reviser
for publicationin the Washi ngton State Regi ster a statenent descri bing
t he subject matter of the interpretive or policy statenent, and |listing
t he person at the agency fromwhoma copy of the interpretive or policy
statenent nay be obtai ned.

Sec. 210. RCW 82.32.410 and 1991 ¢ 330 s 2 are each anended to
read as foll ows:

(1) The director may designate certain witten determ nations as
pr ecedents.

(a) By rule adopted pursuant to chapter 34.05 RCW the director
shall adopt criteria which he or she shall use to decide whether a
determ nation is precedential. These criteria shall include, but not

HB 1032 p. 20



© 00 N O Ol WDN P

N NN R R R RRRRR R
NP O ©O©OO~NO® U NMNWNDNR O

23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

be limted to, whether the determnation clarifies an wunsettled
interpretation of Title 82 RCWor where the determ nation nodifies or
clarifies an earlier interpretation.

(b) Witten determ nati ons desi gnated as precedents by the director

shall be indexed. The determnations and indexes shall be nade
available for public inspection and shall be published by the
depart nent.

(c) The departnent shall disclose any witten determ nation upon
which it relies to support any assessnent of tax, interest, or penalty
agai nst such taxpayer, after nmaking the deletions provided by
subsection (2) of this section.

(2) Before making a witten determnation available for public
i nspection under subsection (1) of this section, the departnment shal
del et e:

(a) The names, addresses, and other identifying details of the
person to whomthe witten determ nation pertai ns and of anot her person
identified in the witten determ nation; and

(b) I'nformation the disclosure of which is specifically prohibited
by any statute applicable to the departnent of revenue, and the
departnent may al so delete other information exenpted from di scl osure
by chapter 42.17 RCWor any other statute applicable to the departnent
of revenue.

NEW SECTION. Sec. 211. A new section is added to chapter 34.05
RCW under the subchapter heading "Part 111" to read as foll ows:

(1) (a) Except for the circunstances in (b) of this subsection, no
state agency nmay enforce or attenpt to enforce in an agency action an
interpretive statenent, policy statenent, guideline, bulletin, staff
i nstruction, or other such i ssuance agai nst any person in such a manner
that the procedures or standards contained in the agency issuance are
consi dered binding. The information contained in such an i ssuance may
illustrate acceptabl e and unaccept abl e procedures or standards, but the
agency nust consider individual facts in cases that arise to allow for
i ndividualized determnations in agency actions. If a court or
presiding officer finds that an agency is applying the information
contained in an agency issuance in a binding nmanner, then the
procedures or standards contained in the agency issuance shall be
considered invalid because the agency failed to adopt these procedures
or standards as rul es.
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(b) Nothing in (a) of this subsection prohibits an agency from
enforcing any gui delines, policies, or other such i ssuances applicable
to the personnel of the agency.

(2) Any person may rely upon a technical assistance docunent
issued to that person by the agency, in the course of neeting the
requirenents of a rule or statute.

NEW SECTION. Sec. 212. A new section is added to chapter 34.05

RCW under the subchapter heading "Part 111" to read as foll ows:
An agency may send any notice pertaining to rule making required
under this chapter by electronic mail or facsimle mail if requested in

witing by the person entitled to receive the notice. Agencies shal
make any comrents to proposed rule makings that are received by
electronic mail or facsimle mail part of the rule-making file
est abl i shed under RCW 34. 05. 370.

Sec. 213. RCW 34.05.354 and 1995 c 403 s 701 are each anended to
read as foll ows:

(1) Not later than ((Junre—36th)) April 1st or October 1st of each
year, each agency shall submt to the code reviser, according to
procedures and tinme |lines established by the code reviser, rules that
it determnes should be repealed by the expedited repeal procedures
provided for in this section. An agency shall file a copy of a
preproposal notice of inquiry, as provided in RCW 34.05.310(1), that
identifies the rule as one that is proposed for expedited repeal.

(2) An agency may propose the expedited repeal of rul es neeting one
or nore of the followng criteria:

(a) The statute on which the rule is based has been repeal ed and
has not been replaced by another statute providing statutory authority
for the rule;

(b) The statute on which the rule is based has been decl ared
unconstitutional by a court wth jurisdiction, there is a final
j udgnent and no statute has been enacted to replace the
unconstitutional statute;

(c) The rule is no longer necessary because of changed
ci rcunst ances; or

(d) Oher rules of the agency or of another agency govern the sane
activity as the rule, making the rule redundant.
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(3) The agency shall also send a copy of the preproposal notice of
inquiry to any person who has requested notification of copies of
proposal s for the expedited repeal of rules or of agency rul e naking.
The preproposal notice of inquiry shall include a statenent that any
person who objects to the repeal of the rule nust file a witten
objectionto the repeal within thirty days after the preproposal notice
of inquiry is published. The notice of inquiry shall also include an
expl anation of the reasons the agency believes the expedited repeal of
the rule is appropriate.

(4) The code reviser shall publish all rules proposed for expedited
repeal in a separate section of a regular edition of the Wshington
state register or in a special edition of the W shington state
register. The publication shall be not |ater than ((Juy)) May 31st or
Novenber 30th of each year, or in the first register published after
t hat date.

(5) Any person may file a witten objection to the expedited repeal
of arule. The notice shall be filed with the agency rul es coordi nat or
within thirty days after the notice of inquiry has been published in
the Washington state register. The witten objection need not state
any reason for objecting to the expedited repeal of the rule.

(6) If nowitten objections to the expedited repeal of arule are
filed wwth the agency within thirty days after the preproposal notice
of inquiry is published, the agency may enter an order repealing the
rule without further notice or an opportunity for a public hearing.
The order shall be published in the manner required by this chapter for
any ot her order of the agency adopting, anmending, or repealing a rule.
If a witten objection to the expedited repeal of the rule is filed
with the agency within thirty days after the notice of inquiry has been
publ i shed, the preproposal notice of inquiry published pursuant to this
section shall be considered a preproposal notice of inquiry for the
pur poses of RCW 34.05.310(1) and the agency may initiate rule adoption
proceedi ngs in accordance with the provisions of this chapter.

Sec. 214. RCW19.85.025 and 1995 ¢ 403 s 401 are each anended to
read as foll ows:

(1) Unl ess an agency receives a witten objection to the expedited
repeal of a rule, this chapter does not apply to a rule proposed for
expedited repeal pursuant to RCW 34.05.354. If an agency receives a
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witten objection to expedited repeal of the rule, this chapter applies
to the rul e-maki ng proceedi ng.

(2) This chapter does not apply to a rule proposed for expedited
adoption pursuant to section 207 of this act, unless a witten
objection is tinely filed with the agency and the objection is not
Wi t hdr awn.

(3) This chapter does not apply to the adoption of a rul e descri bed
in RCW 34. 05.310(4).

((3))) (4) An agency is not required to prepare a separate snal
busi ness econom c i npact statenent under RCW19.85.040 if it prepared
an anal ysi s under RCW 34. 05. 328 that neets the requirenents of a small
busi ness econom c i npact statenent, and if the agency reduced the costs
i nposed by the rule on small business to the extent required by RCW
19.85.030(3). The portion of the analysis that neets the requirenents
of RCW 19.85.040 shall be filed with the code reviser and provided to
any person requesting it in lieu of a separate small business econom c
I npact statenent.

PART |11
JUDI Cl AL REVI EW

Sec. 301. RCW34.05.570 and 1995 c 403 s 802 are each anended to
read as foll ows:

(1) Generally. Except to the extent that this chapter or another
statute provi des ot herw se:

(a) Except as provided in subsection (2) of this section, the
burden of denonstrating the invalidity of agency actionis on the party
asserting invalidity;

(b) The validity of agency action shall be determ ned i n accordance
with the standards of review provided in this section, as applied to
the agency action at the tine it was taken;

(c) The court shall make a separate and distinct ruling on each
material issue on which the court’s decision is based; ((and))

(d) The court shall grant relief only if it determnes that a
person seeking judicial relief has been substantially prejudiced by the
action conpl ai ned of ; and

(e) In a proceeding involving the review of an interpretive or
policy statenent, the court may consider the agency’s interpretation of
a statute by the policy or interpretive statenent only if the statute
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i S anbi guous. The court shall review the interpretive or policy
statenent under the error of |aw standard, but the anount of deference
that a court may give to the agency’'s interpretation shall depend on
the following factors: (i) Whether the interpretive or policy statenent
was issued contenporaneously with the passage of the statute to which
it relates; (ii) the consistency wth earlier and |ater agency
pronouncenents, including whether the agency had historically ever
interpreted the statute to require the standards or procedures
announced in the interpretive or policy statenent; (iii) the validity
of the agency’'s reasoning; and (iv) the substantive inpact of the
interpretive or policy statenent. Interpretive or policy statenents
t hat were i ssued cont enporaneously with the applicabl e statute and that
have been consistently interpreted by the agency shall be given nore
def erence by the court. Because interpretive or policy statenents have
not been subject to the notice and comment procedures of the rule-
maki ng process, the court shall give less deference to an agency’s
interpretation of the |law when there is a large substantive inpact.
This subsection does not apply to an interpretive or policy statenent
that the court finds is invalid because it constitutes a rule that was
not adopted in accordance with all applicable provisions of |aw.

(2) Review of rules. (a) A rule may be reviewed by petition for
declaratory judgnent filed pursuant to this subsection or in the
context of any other review proceeding under this section. In an
action challenging the validity of a rule, the agency shall be nade a
party to the proceeding.

(b) The validity of any rule nmay be determ ned upon petition for a
declaratory judgnent addressed to the superior court of Thurston
county, when it appears that the rule, or its threatened application,
interferes with or inpairs or inmediately threatens to interfere with
or inpair the legal rights or privileges of the petitioner. The burden
of going forward with the evidence when the validity of any rule is
challenged is on the agency. The declaratory judgnent order may be
ent ered whether or not the petitioner has first requested the agency to
pass upon the validity of the rule in question.

(c) I'n a proceeding involving review of a rule, the court shal
declare the rule invalid only if it finds that: The rule violates
constitutional provisions; the rule exceeds the statutory authority of
the agency; the rule was adopted w thout conpliance with statutory
rul e-maki ng procedures; or the rule is arbitrary and capri ci ous.
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(3) Review of agency orders in adjudicative proceedi ngs. The court
shall grant relief froman agency order in an adjudicative proceedi ng
only if it determ nes that:

(a) The order, or the statute or rule on which the order is based,
isinviolation of constitutional provisions onits face or as appli ed;

(b) The order is outside the statutory authority or jurisdiction of
t he agency conferred by any provision of |aw,

(c) The agency has engaged i n unl awf ul procedure or deci si on-nmaki ng
process, or has failed to follow a prescri bed procedure;

(d) The agency has erroneously interpreted or applied the | aw

(e) The order is not supported by evidence that is substantial when
viewed in light of the whole record before the court, which includes
t he agency record for judicial review, supplenented by any additional
evi dence received by the court under this chapter;

(f) The agency has not decided all issues requiring resolution by
t he agency;

(g) Anotion for disqualification under RCW34. 05. 425 or 34.12. 050
was made and was i nproperly denied or, if no notion was nade, facts are
shown to support the grant of such a notion that were not known and
were not reasonably discoverable by the challenging party at the
appropriate tine for maki ng such a notion;

(h) The order is inconsistent with a rule of the agency unless the
agency explains the inconsistency by stating facts and reasons to
denonstrate a rational basis for inconsistency; or

(1) The order is arbitrary or capricious.

(4) Review of other agency action.

(a) Al agency action not reviewabl e under subsection (2) or (3) of
this section shall be reviewed under this subsection

(b) A person whose rights are violated by an agency’'s failure to
perform a duty that is required by law to be perfornmed may file a
petition for review pursuant to RCW 34.05.514, seeking an order
pursuant to this subsection requiring performance. Wthin twenty days
after service of the petition for review, the agency shall file and
serve an answer to the petition, nmade in the sane manner as an answer
to a conplaint in a civil action. The court may hear evidence,
pursuant to RCW 34.05.562, on material issues of fact raised by the
petition and answer.

(c) Relief for persons aggrieved by the performance of an agency
action, including the exercise of discretion, or an action under (b) of
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this subsection can be granted only if the court determ nes that the
action is:

(1) Unconstitutional;

(1i) Qutside the statutory authority of the agency or the authority
conferred by a provision of |aw,

(ti1) Arbitrary or capricious; or

(iv) Taken by persons who were not properly constituted as agency
officials lawfully entitled to take such action.

Sec. 302. RCW34.05.534 and 1995 c 403 s 803 are each anended to
read as foll ows:

A person may file a petition for judicial reviewunder this chapter
only after exhausting all admnistrative renedi es available within the
agency whose action is being chall enged, or avail able within any ot her
agency authorized to exercise admnistrative review, except:

(1) A petitioner for judicial review of a rule need not have
participated in the rul e-making proceeding upon which that rule is
based, have petitioned for its anmendnent or repeal, have petitioned the

joint administrative rules review commttee for its review,_  or have
appeal ed a petition for anendnent or repeal to the governor;

(2) A petitioner for judicial review need not exhaust
adm nistrative renedies to the extent that this chapter or any other
statute states that exhaustion is not required; or

(3) The court may relieve a petitioner of the requirement to
exhaust any or all adm nistrative renedi es upon a show ng that:

(a) The renedi es woul d be patently inadequate;

(b) The exhaustion of renmedies would be futile; or

(c) The grave irreparable harm that would result from having to
exhaust admnistrative renedies wuld clearly outweigh the public
policy requiring exhaustion of adm nistrative renedies.

NEW SECTION. Sec. 303. A new section is added to chapter 34.05
RCW under the subchapter heading "Part IV' to read as foll ows:

The presiding officer shall apply the applicable statute as the
first source of | aw governing an issue in any adj udi cati ve proceedi ng.
Any agency ruleis invalidif it requires a presiding officer to apply
agency rules as the first source of law in an adjudicatory proceedi ng.
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Sec. 304. RCW 48.04.010 and 1990 1st ex.s. ¢ 3 s 1 are each
anmended to read as foll ows:

(1) The comm ssioner may hold a hearing for any purpose within the
scope of this code as he or she may deem necessary. The conm ssioner
shall hold a hearing:

(a) If required by any provision of this code; or

(b) Upon witten demand for a hearing made by any person aggrieved
by any act, threatened act, or failure of the comm ssioner to act, if
such failure is deened an act under any provision of this code, or by
any report, pronulgation, or order of the comm ssioner other than an
order on a hearing of which such person was given actual notice or at
whi ch such person appeared as a party, or order pursuant to the order
on such heari ng.

(2) Any such demand for a hearing shall specify in what respects
such person is so aggrieved and the grounds to be relied upon as basis
for the relief to be demanded at the hearing.

(3) Unless a person aggrieved by a witten order of the
conmm ssioner demands a hearing thereon within ninety days after
receiving notice of such order, or in the case of a licensee under
Title 48 RCWw thin ninety days after the comm ssioner has mailed the
order to the licensee at the nobst recent address shown in the
comm ssioner’s licensing records for the licensee, the right to such
heari ng shall conclusively be deened to have been wai ved.

(4) If a hearing is demanded by a |licensee whose |icense has been
tenporarily suspended pursuant to RCW48. 17. 540, the comm ssi oner shal |
hold such hearing demanded within thirty days after receipt of the
demand or within thirty days of the effective date of a tenporary
| i cense suspension i ssued after such demand, unl ess post poned by mnut ual
consent .

(5) Any hearing held under this section nmust be conducted by an

adm ni strative | aw judge unl ess the person denandi ng t he heari ng agrees

inwiting to have an enpl oyee of the conm ssi oner conduct the heari ng.

Sec. 305. RCW34.12.040 and 1981 ¢ 67 s 4 are each anended to read
as follows:

(1) Except as provided in subsection (2) of this section, whenever
a state agency conducts a hearing which is not presided over by
officials of the agency who are to render the final decision, the
hearing shall be conducted by an admnistrative |aw judge assigned
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under this chapter. In assigning adm nistrative | aw judges, the chi ef
admnistrative |law judge shall wherever practical (({3)) (&) use
personnel having expertise in the field or subject matter of the
hearing, and ((£2))) (b) assign admnistrative |law judges primarily to
t he hearings of particular agencies on a | ong-term basis.

(2) An enployee of the office of the insurance conm Ssioner may
conduct a hearing as provided in RCW 48. 04. 010(5).

PART |V
LEG SLATI VE REVI EW

Sec. 401. RCW 34. 05. 630 and 1996 c¢ 318 s 4 are each anended to
read as foll ows:

(1) Al rules required to be filed pursuant to RCW 34.05. 380, and
energency rules adopted pursuant to RCW 34.05.350, are subject to
selective review by the ((legistature)) rules review commttee.

(2) Al agency policy and interpretive statenents, quidelines, or
ot her such issuances of general applicability are subject to selective
review by the ((tegistature)) rules reviewcomnttee for the purpose of
determ ni ng whether an issuance constitutes a rule that has not been
adopted in accordance with all applicable provisions of law. If the
commttee finds that an issuance constitutes a rule, the rules review
committee nmay al so exam ne whether the rule is within the intent of the
|l egislature as expressed by the statute that the rule inplenents.

(3) If the rules review commttee finds by a majority vote of its
menbers: (a) That an existing rule, including an i ssuance found to be
arule, isnot wwthinthe intent of the | egislature as expressed by the
statute which the rule inplements((s)) or (b) that the rule has not
been adopted in accordance with all applicable provisions of |law, ((efr
e}t . . L . . . I
ef—a—+ule)) the agency affected shall be notified of such finding and
the reasons therefor. Wthin thirty days of the receipt of the rules
reviewconmttee s notice, the agency shall file notice of a hearing on
the rules review commttee’s finding with the code reviser and nai
notice to all persons who have nade tinely request of the agency for
advance notice of its rule-making proceedings as provided in RCW
34. 05. 320. The agency’s notice shall include the rules review
commttee’ s findings and reasons therefor, and shall be published in
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the Washington state register in accordance with the provisions of
chapter 34.08 RCW

(4) The agency shall <consider fully all witten and oral
subm ssions regarding (a) whether the rule in question is within the
intent of the legislature as expressed by the statute which the rule
i npl ements((5)) or (b) whether the rule was adopted i n accordance with

al | applicable provisions of |aw (;—er—{e)—whether—the—agerey+s—using
a—petey—oer—+tnterprettve staterent—+nplaceot—a—+ule)).

Sec. 402. RCW 34.05.640 and 1996 ¢ 318 s 5 are each anended to
read as foll ows:

(1) Wthin seven days of an agency hearing held after notification
of the agency by the rules review conmttee pursuant to RCW 34. 05. 620
or 34.05.630, the affected agency shall notify the commttee of its
i ntended action on a proposed or existing rule to which the conmttee
objected or on a commttee finding of the agency's failure to adopt
rul es.

(2) If the rules review committee finds by a majority vote of its
menbers: (a) That the proposed or existing rule in question, including
an_issuance found to be a rule, wll not be nodified, anended,
wi t hdrawn, or repealed by the agency so as to conformw th the intent

of the legislature((;)) or (b) that ((anr—exist+nrg)) a rule was not
adopted in accordance with all applicable provisions of | aw (—er—€})

I I " I I L .
wHh—-a+ule)), the rules reviewcommttee may, within thirty days from
notification by the agency of its intended action, file with the code
reviser notice of its objections together with a conci se statenent of
the reasons therefor. Such notice and statenent shall al so be provi ded
to the agency by the rules review commttee.

(3) If the rules review commttee nakes an adverse finding
regarding an existing rule under subsection (2) (a) or (b) of this
section, the conmmttee my, by a mmjority vote of its nenbers,
recommend suspension of the rule. Wthin seven days of such vote the
commttee shall transmt to the appropriate standing commttees of the
| egi sl ature, the governor, the code reviser, and the agency witten
notice of its objection and recomended suspension and the concise
reasons therefor. Wthin thirty days of receipt of the notice, the
governor shall transmt to the commttee, the code reviser, and the
agency witten approval or disapproval of the recomended suspension.
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| f the suspension is approved by the governor, it is effective fromthe
date of that approval and continues until ninety days after the
expiration of the next regular |egislative session.

(4) The code reviser shall publish transmttals from the rules
review commttee or the governor issued pursuant to subsection (2) or
(3) of this section in the Washington state register and shall publish
i n the next suppl enment and conpil ation of the Washi ngton Adm nistrative
Code a reference to the conmttee’ s objection or recommended suspensi on
and the governor’s action on it and to the issue of the Washington
state register in which the full text thereof appears.

(5) The reference shall be renoved froma rule published in the
Washi ngton Admi nistrative Code i f a subsequent adj udi catory proceedi ng
determnes that the ruleis within the intent of the |l egislature or was
adopted in accordance with all applicable |aws, whichever was the
objection of the rules review conmttee.

Sec. 403. RCW 34.05.655 and 1996 ¢ 318 s 7 are each anended to
read as foll ows:

(1) Any person may petition the rules reviewcommttee for a review
of a proposed or existing rule, or a policy or interpretive statenent,
guideline, or other such issuance of general applicability. Wt hin
thirty days of the receipt of the petition, the rules reviewcomittee
shall acknow edge receipt of the petition and describe any initial
action taken. If the rules review conmttee rejects the petition, a
witten statenent of the reasons for rejection shall be included.

(2) A person may petition the rules review conmttee under
subsection (1) of this section requesting review of an existing rule
only if the person has petitioned the agency to anend or repeal the
rul e under RCW 34. 05.330(1) and such petition was deni ed.

(3) A petition for review of a rule under subsection (1) of this
section shall

(a) ldentify with specificity the proposed or existing rule to be
revi ewed;

(b) Identify the specific statute identified by the agency as
authorizing the rule, the specific statute which the rule interprets or
i npl ements, and, if applicable, the specific statute the departnent is
all eged not to have followed in adopting the rule;

(c) State the reasons why the petitioner believes that the rule is
not within the intent of the legislature, or that its adoption was not
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or is not in accordance with [aw, and provi de docunentation to support
t hese statenents;

(d) ldentify any known judicial action regarding the rule or
statutes identified in the petition.

A petition to review an existing rule shall also include a copy of
the agency’s denial of a petition to amend or repeal the rule issued
under RCW 34.05.330(1) and, if available, a copy of the governor’s
deni al issued under RCW 34.05. 330(3).

(4) A petition for review of a policy or interpretive statenent,
guideline, or other such issuance of general applicability under
subsection (1) of this section shall:

(a) Identify the specific ((statenent)) issuance to be revi ewed;

(b) ldentify the specific statute which the ((+ule)) Iissuance
interprets or inplenents;

(c) State the reasons why the petitioner believes that the
((staterment)) Iissuance neets the definition of a rule under RCW
34.05. 010 and shoul d have been adopted according to the procedures of
this chapter

(d) ldentify any known judicial action regarding the ((statenent))
i ssuance or statutes identified in the petition.

(5) Wthin ninety days of receipt of the petition, the rules review
coommittee shall make a final decision on the rule for which the
petition for review was not previously rejected.

Sec. 404. RCW 34.05.660 and 1988 c 288 s 606 are each anended to
read as foll ows:

(1) Except as provided in subsection (2) of this section, it is the
express policy of the legislature that establishment of procedures for
review of admnistrative rules by the legislature and the notice of
obj ection required by RCW 34.05.630(({21))(3) and 34.05.640(2) in no
way serves to establish a presunption as to the legality or
constitutionality of a rule in any subsequent judicial proceedings
interpreting such rules.

(2) If the joint admnistrative rules review commttee recomends
to the governor that an existing rule be suspended because it does not
conform with the intent of the legislature or was not adopted in
accordance with all applicable provisions of |law, the recomendation
shall establish a rebuttable presunption in any proceedi ng chall engi ng
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the validity of the rule that the rule is invalid. The burden of
denpnstrating the rule’'s validity is then on the adopting agency.

PART V
FEES AND EXPENSES

NEWSECTI ON. Sec. 501. A newsection is added to chapter 4.84 RCW
to read as foll ows:

| f an agency chooses to appeal a decision of the superior court
rendered under chapter 34.05 RCW the agency shall pay the subsequent
fees and ot her expenses incurred by the qualified party or parties that
prevailed in superior court. The anmount awarded to a qualified party
in an appeal under this section may not exceed the anmount that may be
awar ded by a superior court to a qualified party under RCW 4. 84. 350.

Sec. 502. RCW 4.84.360 and 1995 ¢ 403 s 904 are each anended to
read as foll ows:

Fees and other expenses awarded under RCW 4.84.340 ((and)).
4.84.350, or section 501 of this act shall be paid by the agency over
which the party prevails from operating funds appropriated to the
agency wthin sixty days from noneys appropriated to the agency for
adm ni stration and support services and not out of noneys for program
activities or service delivery if the operating budget or budget notes
separately designate adm nistration and support services. Agenci es
paying fees and other expenses pursuant to RCW 4.84.340 ((and)).
4.84.350, or section 501 of this act shall report all paynents to the
of fice of financial nmanagenent within five days of paying the fees and
ot her expenses. Fees and ot her expenses awarded by the court shall be
subject to the provisions of chapter 39.76 RCW and shall be deened
payabl e on the date the court announces the award.

Sec. 503. RCW 4.84.340 and 1995 ¢ 403 s 902 are each anended to
read as foll ows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout RCWA4. 84. 340 t hr ough 4. 84. 360 and secti on
501 of this act.

(1) "Agency" neans any state board, comm ssion, departnent,
institution of higher education, or officer, authorized by | aw to make
rules or to conduct adjudicative proceedings, except those in the
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| egi slative or judicial branches, the governor, or the attorney general
except to the extent otherw se required by | aw

(2) "Agency action" neans agency action as defined by chapter 34.05
RCW

(3) "Fees and ot her expenses" includes the reasonabl e expenses of
expert witnesses, the reasonabl e cost of a study, anal ysis, engi neering
report, test, or project that is found by the court to be necessary for
the preparation of the party s case, and reasonable attorneys’ fees.
Reasonabl e attorneys’ fees shall be based on the prevailing market
rates for the kind and quality of services furnished, except that (a)
no expert wtness shall be conpensated at a rate in excess of the
hi ghest rates of conpensation for expert w tnesses paid by the state of
Washi ngton, and (b) attorneys’ fees shall not be awarded in excess of
one hundred fifty dollars per hour unless the court determ nes that an
increase in the cost of living or a special factor, such as the limted
avai lability of qualified attorneys for the proceedings involved,
justifies a higher fee.

(4) "Judicial review' neans a judicial reviewas defined by chapter
34. 05 RCW

(5 "Qualified party" neans (a) an individual whose net worth did
not exceed one mllion dollars at the time the initial petition for
judicial review was filed or (b) a sole owner of an unincorporated
busi ness, or a partnership, corporation, association, or organization
whose net worth did not exceed five mllion dollars at the time the
initial petition for judicial review was filed, except that an
organi zation described in section 501(c)(3) of the federal interna
revenue code of 1954 as exenpt from taxation under section 501(a) of
the code and a cooperative association as defined in section 15(a) of
the agricultural marketing act (12 U S.C. 1141J(a)), may be a party
regardless of the net worth of such organization or cooperative
associ ati on.

PART Vi
REGULATORY | MPACT NOTES

Sec. 601. RCW 43.41.110 and 1981 2nd ex.s. ¢ 4 s 13 are each

anmended to read as foll ows:
The office of financial managenent shall:
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(1) Provide technical assistance to the governor and the
| egislature in identifying needs and in planning to neet those needs
t hrough state prograns and a plan for expenditures.

(2) Perform the conprehensive planning functions and processes
necessary or advisable for state program planning and devel opnent,
preparation of the budget, inter-departnental and inter-governnental
coordination and cooperation, and determnation of state capital
I nprovenent requirenents.

(3) Provide assistance and coordination to state agencies and
departnents in their preparation of plans and prograns.

(4) Provide general coordination and review of plans in functional
areas of state governnment as may be necessary for receipt of federal or
state funds.

(5) Participate wth other states or subdivisions thereof in
i nterstate planning.

(6) Encourage educational and research prograns that further
pl anni ng and provide adm nistrative and technical services therefor.

(7) Carry out the provisions of RCW 43.62.010 through 43.62. 050
relating to the state census.

(8 Be the official state participant in the federal-state
cooperative programfor | ocal population estinmates and as such certify
all city and county special censuses to be considered in the allocation
of state and federal revenues.

(9) Be the official state center for processing and di ssem nation
of federal decennial or quinquennial census data in cooperation wth
ot her state agenci es.

(10) Be the official state agency certifying annexations,
i ncorporations, or disincorporations to the United States bureau of the
census.

(11) Review all United States bureau of the census popul ation
estimates used for federal revenue sharing purposes and provide a
liaison for local governments wth the United States bureau of the
census in adjusting or correcting revenue sharing popul ati on esti mates.

(12) Provide fiscal notes depicting the expected fiscal inpact of
proposed | egislation in accordance with chapter 43. 88A RCW

(13) Provide requlatory inpact notes depicting the expected
regul atory inpact of proposed |legislation on businesses in accordance
with sections 602 through 606 of this act.
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(14) Be the official state agency to estimte and nmanage t he cash
flow of all public funds as provided in chapter 43.88 RCW To this
end, the office shall adopt such rules as are necessary to manage the
cash flow of public funds.

NEW SECTI O\ Sec. 602. The | egislature hereby recogni zes the
necessity of developing a uniform and coordinated procedure for
determ ning the expected regulatory inpact of bills and resol utions on
busi nesses. The legislature also recognizes that developing the
statenments of regulatory inpact, which shall be known as regul atory
i npact notes, requires the designation of a state agency to be
principally responsible for the notes.

NEW SECTI O\ Sec. 603. (1) The office of financial nmanagenent
shall, in cooperation wth appropriate legislative conmttees and
| egislative staff, establish a procedure to provide regul atory i npact
notes on the expected i npact of bills and resol utions that increase or
decrease regulations on the operation of businesses subject to the
state’s business and occupation taxes levied in chapter 82.04 RCW

(2) A regulatory inpact note shall be prepared on the basis of a
sanpl e of businesses that are regulated by the bill or resolution. The
regul atory inpact note shall contain an estimate of the fiscal inpact
to the affected businesses for the biennium in which the bill or
resolution wll take effect as well as a cumulative forecast of the
fiscal inpact for the succeeding two fiscal years. If it is determ ned
that no dollar estimate is possible, the regulatory inpact note shal
contain a statenent to that effect.

(3) In establishing the regulatory inpact procedure called for
under this chapter, the office of financial nmanagenment shall coordinate
t he devel opnent of regulatory inmpact notes with all state agencies
af f ect ed.

NEW SECTION. Sec. 604. (1) After a regulatory inpact note that
depicts the expected regulatory inpact of a bill or resolution is
prepared and approved as to form accuracy, and conpl eteness by the
of fice of financial managenent, copies shall be filed imedi ately with:

(a) The chair of the commttee to which the bill or resolution was
referred upon introduction in the house of origin;

(b) The senate commttee on ways and neans, or its successor; and
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(c) The house of representatives commttees on revenue and
appropriations, or their successors.

(2) Whenever possible, the regulatory i npact note shall be provided
before or at the tinme the bill or resolution is first heard by the
commttee of reference in the house of origin.

(3) If a regulatory inpact note has been prepared for a bill or
resolution, a copy of the regulatory inpact note shall be placed in the
bill books or otherw se attached to the bill or resolution and shal
remain with the bill or resolution throughout the |egislative process
i nsof ar as possi bl e.

NEW SECTION. Sec. 605. |If requested by a legislator, the office
of financial managenent shall al so provide a regulatory i npact note on
a legislative proposal. The regulatory inpact note shall be returned
to the requesting legislator, and copies shall be filed wth the
appropriate | egislative conmttees under section 604 of this act at the
time the proposed legislation is introduced in either house.

NEW SECTION.. Sec. 606. Nothing in this chapter prevents either
house of the legislature fromacting on a bill or resolution before it
as otherwi se provided by the state Constitution, by law, and by the
rules and joint rules of the senate and house of representatives, nor
shall the lack of a regulatory inpact note as provided in this chapter
or an error in the accuracy of the note affect the validity of a
measure otherwi se duly passed by the | egislature.

PART VI |
M SCELLANEQUS

NEW SECTION. Sec. 701. A new section is added to chapter 34.05
RCW under the subchapter heading "Part Il11" to read as foll ows:

(1) The statute |law commttee shall convene a working group that
i ncludes representatives of the office of financial managenent, state
agencies, and the general public for the purpose of (a) devel oping
proposed rules relating to the acceptance of electronic filings of
proposed rules and interpretive or policy statements from state
agenci es; (b) devel oping proposed rules pertaining to the filing and
publ i cation of executive orders, information submtted by agencies in
the preparation of statenments of inquiry, and other information deened
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inportant for publication in the Washington State Register; and (c)
devel oping a nmethod for noting in the published volunmes of the Revised
Code of Washington or the Washi ngton Adm nistrative Code, or both, if
interpretive or policy statenents have been issued that pertain to the
statutes or rules. The working group shall be convened no |ater than
July 1, 1997, and develop the proposed rules no later than July 1,
1998. The code reviser shall adopt the proposed rul es devel oped by the
statute law conm ttee working group created in this section.
(2) This section expires January 1, 1999.

NEW SECTI ON. Sec. 702. Part headings used in this act do not
constitute any part of the | aw

NEW SECTI ON\. Sec. 703. Sections 602 through 606 of this act
constitute a new chapter in Title 43 RCW

NEW SECTI ON. Sec. 704. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---

HB 1032 p. 38



