HOUSE BILL REPORT
ESB 5255

As Passed House-Amended:
April 17, 1997

Title: An act relating to parental notification for abortions.

Brief Description: Establishing notification of parent or legal guardian prior to abortion
by a minor.

Sponsors.  Senators Swecker, Hargrove, Zarelli, Stevens, Hochstatter, Morton, Schow,
Roach, Anderson, Benton and Oke.

Brief History:
Committee Activity:
Law & Justice: 4/1/97, 4/4/97 [DP].
Floor Activity:
Passed House-Amended: 4/17/97, 52-45.

HOUSE COMMITTEE ON LAW & JUSTICE

Majority Report: Do pass. Signed by 8 members. Representatives Sheahan,
Chairman; McDonad, Vice Chairman; Sterk, Ranking Minority Member; Carrell;
Lambert; Radcliff; Sherstad and Skinner.

Minority Report: Do not pass. Signed by 5 members. Representatives Costa,
Ranking Minority Member; Constantine, Assistant Ranking Minority Member; Cody;
Kenney and Lantz.

Staff: Bill Perry (786-7123).

Background: The subject of abortion has received considerable legidative and
judicial attention over the past few decades. The U.S. Supreme Court’s position on
the general question of abortion has been evolving through a number of decisions
issued during that time, and the exact state of the law is somewhat uncertain.

However, with respect to the narrower issue of requiring parental notification of a
minor child’s impending possible abortion, the situation is different. Both the United
States and Washington State Supreme Courts have indicated the permissibility of
statutes requiring parental notice.

FEDERAL COURT DECISIONS ON ABORTION IN GENERAL
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The U.S. Supreme Court held in Roe v. Wade, that a woman could choosg, in
consultation with her doctor, whether or not to have an abortion during the first
trimester of her pregnancy. State interference with such a decision was not allowed.
The Court held, however, that during the second trimester of a pregnancy, state
regulation was permissible at least to the extent of protecting the health of the
pregnant woman. The Court further held that during the third trimester, or after
"viability," state prohibition of an abortion was permissible, except to the extent that
an abortion was necessary to preserve the health or life of the woman.

In 1992, in Planned Parenthood of Southeastern Pennsylvania v. Casey, the Court
significantly altered its holding in Roe. The Court did not overturn the basic premise
of Roe that a woman has a constitutionally protected right to choose whether or not to
have an abortion, athough four of the Court’s justices would have done so. The
Court also retained "viability" as the critical point beyond which a state can prohibit
abortions. However, the Court greatly expanded the authority of states to regulate
abortions prior to viability. Under Casey, the test to be employed in judging the
constitutionality of a state law is whether or not the law is an "undue burden" on a
woman’s right.

This test prohibits state legislation that has the primary purpose of placing a
substantial obstacle in the way of a woman seeking an abortion of a nonviable fetus.
Permissible purposes include protection of a woman's health and expressing a
preference for childbirth over abortion. The undue burden test prohibits interference
with a woman'’s right to make the ultimate decision about abortion. The test does not
prohibit laws that have incidental effects on the expense or difficulty of obtaining an
abortion.

The particular Pennsylvania statute examined and upheld in Casey in fact involved a
parental consent provision. Among other things, the statute contained a requirement
that an unemancipated minor have the consent of a parent before obtaining an
abortion. The Pennsylvania law provides a judicial bypass that allows a court to
authorize such an abortion absent parental consent if the court finds the minor to be
mature enough to give informed consent, or if the court finds that an abortion would
be in her best interests. Because a consent requirement necessarily involves
notification, Casey may be taken as authority for a statute requiring only parental
notice.

STATE COURT DECISION ON PARENTAL NOTIFICATION

In 1975, two years after Roe v. Wade, the Washington State Supreme Court decided
Sate v. Koome. That decision also deals specifically with the question of parental
consent to a minor child’'s abortion. The court declared the consent requirement
unconstitutional. That decision, of course, was issued before the U.S. Supreme Court
decided Casey. In addition, it is unclear to what extent the state court might now
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independently interpret the Washington Constitution with respect to a consent
requirement. However, Sate v. Koome explicitly addresses the more limited question
of a parental notice requirement. The court stated, "if parental supervision is
considered valuable in itself, perhaps the State could make a certificate of parenta
consultation prerequisite to a minor’s abortion."

STATE STATUTES

In 1991, the voters of the state, by a vote of 756,653 to 752,354, approved Initiative
120 which codified the basic holding of Roe v. Wade. The initiative provides that
"every woman has the fundamental right to choose or refuse to have an abortion,"”
except as specifically limited by the terms of the initiative. The initiative further
declares that, except as specifically permitted by the initiative, "the state shall not
deny or interfere with a woman’s fundamental right to choose or refuse to have an
abortion prior to viability of the fetus." The initiative defines an abortion as "any
medical treatment intended to induce the termination of a pregnancy except for the
purpose of producing alive birth." Performing an abortion on a viable fetus for
reasons other than protecting a pregnant woman'’s life or health is a class C felony.

The initiative does not specifically address the issue of parental notification of a minor
child’ s abortion. The initiative makes no distinction on the basis of age regarding the
right of a woman to choose or refuse to have an abortion.

Summary of Bill: Generally, an unemancipated minor may not obtain an abortion
without prior notice to her parents or guardian. An exception is made for medical
emergencies, and a waiver of the notice requirement may be granted by a court under
certain conditions. A new chapter of law is created. The provisions of Initiative 120
are not amended.

Legidative Findings and Declaration of | ntent.

The Legidlature finds

minors often cannot fully assess the consequences of their choices;
consequences of abortion are particularly serious and lasting for minors,
reproductive maturity and judgment are not logically related;

parents know things essential for the best medical decisions about their child;
parents can ensure post abortion medical attention for their child; and
parental consultation is desirable and in the best interest of a child.

The Legidature intends to further the compelling interests of

protecting minors from their own immaturity;
fostering and preserving the family; and
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protecting the rights of parents to raise their children.

Minor Consent and Parental Notice Requirement.

Except in a medical emergency, no abortion may be performed on an unemancipated
minor unless she has given written consent and has notified a parent or guardian.

A medical emergency provides an exception to the consent and notice requirements
when, in the judgment of a physician, the emergency complicates the pregnancy to the
extent that an immediate abortion is required.

Judicial Waiver.

Under certain circumstances, a pregnant unemancipated minor or her attending
physician may petition a court for a waiver of the notice requirement. Those
circumstances are

unavailability of a parent within a reasonable time or manner;
inability to locate a parent after reasonable effort;

parental refusal of notice; or

the minor chooses not to notify a parent.

The grounds upon which the court may grant a waiver are
the minor is mature enough and well-informed enough to make the abortion
decision; or
the abortion would be in the minor’s best interest.
The court is to ensure confidentiality in all proceedings. The minor is entitled to
court-appointed counsel and is to be given assistance in pursuing the petition. No fee
may be charged to a minor for a petition or an appeal from the denial of a petition.
The court must grant or deny the petition within four court days of its filing. The
state supreme court is to provide by rule for an expedited, confidential appeal by a
minor, her attending physician, or her guardian ad litem. Any appeal must be
decided within seven court days of its filing.
Appropriation: None.
Fiscal Note: Not requested.

Effective Date: Ninety days after adjournment of session in which bill is passed.
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Testimony For: Abortion is the only medical procedure that doesn’t require parental
consent. Experience in other states with consent or notice laws shows the bill is not a
danger to young women'’s health. The judicial bypass will not result in any
significant delay. Parents are in the best position to help children, and 80 percent of
the population supports parental consent, not just notice.

Testimony Against: Good family communication cannot be legislated. Most young
women aready do consult with a parent or trusted adult, and the younger the woman,
the more likely she isto do so. Some teenagers have very good reasons for not
talking to their parents. Minors are competent to make these decisions. The bill will
cause delay and force young women to take desperate measures.

Testified: Camille De Blasi, Human Life of Washington (pro); Marcy Bloom, Pro-

Choice of Washington (con); Julia Burns, citizen (con); and Mina Halpern, student
(con).
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