FINAL BILL REPORT
ESHB 1074

C2/4L 98
Synopsis as Enacted

Brief Description: Protecting personality rights.

Sponsors. By House Committee on Law & Justice (originally sponsored by
Representatives Sheahan, Costa, Hatfield and Constantine).

House Committee on Law & Justice
Senate Committee on Law & Justice

Background: Washington courts have acknowledged that the right to privacy may
include protection from the unauthorized appropriation of a person’s name or likeness.
The courts have not, however, specifically addressed such a particular right. Other
states, including California and Texas, recognize a person’s right not to have his or
her identity misappropriated for commercial purposes without the person’s consent.

Defamation laws are closely linked to the right of privacy and protect a person from
another’s intentional false communication that is published or publicly spoken and that
injures the person’s reputation or good name.

Federal copyright laws protect a person’s original works of authorship. Trademark
laws protect a person’s registered trademark. A trademark, such as a name or
symbol, is used to distinguish goods made or sold by a particular person. A person
may reserve an exclusive right to use a trademark and may sue any other person who
uses the trademark without his or her consent.

Summary: A persona property right is created in the use of a person’s name, voice,
signature, photograph, or likeness. Anyone using another’s name, voice, signature,
photograph, or likeness for commercial purposes without the person’s consent may be
civilly liable to the owner of the right.

Who Owns The Right. Every individual has a property right in the use of his or her
name, voice, signature, photograph, or likeness. Likeness includes clear
representations of an individual’s face, body, distinctive appearance, gestures, or
mannerisms.

If an individual’s name, voice, signature, photograph, or likeness has commercial
value, the individual is considered a "personality.” Washington recognizes the
property right in the use of the name, voice, signature, photograph, or likeness of any
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deceased personality, including, without limits, personalities who died after January
1, 1948.

The property right is exclusive to the individual or personality during the individual’s
or personality’s lifetime. The property right may be assigned or licensed, while the
individual or personality is alive, or may descend through a will. Absent a will, the
right is distributed to the heirs the same way other property rights are distributed by
state law.

The property right exists whether or not an individual made commercial use of it
while the individual was alive.

How Long The Right Lasts. The property right of an individual continues to exist for
10 years after the individua dies.

The property right of a personality continues to exist for 75 years after the personality
dies, whether or not those who have obtained the right make commercial use of it.

How One Infringes On Another’s Right. A person infringes on an owner’s right if
the person, without getting written or oral, expressed or implied consent, uses or
authorizes the use of an individual’s or personality’s name, voice, signature,
photograph, or likeness in the following ways:

on or in products entered into commerce in this state;

for purposes of advertising products or services,

for purposes of fund-raising or solicitation of donations; or

by publishing or disseminating infringing advertisements in the stete.

An infringement may occur regardiess of whether the use or activity is for profit or
not for profit.

Remedies. A person whose rights have been infringed may bring an action for
damages and obtain an injunction to restrain any continual infringement. The court
may order that the materials made or used in the infringement be impounded and
destroyed.

The person infringing on the right is liable for either $1,500 or actua damages
sustained, whichever amount is larger, and any profits attributable to infringement.
The prevailing party may recover reasonable attorney fees, expenses, and court costs.

Individuals or personalities may not bring a class action against an alleged infringer.

Exceptions. It is not an infringement if a person uses an individual’s name, voice,
signature, photograph, or likeness in the following ways:
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in connection with matters of cultural, historical, political, religious,
educational, newsworthy, or public interest;

for the purposes of commentary, criticism, satire, or parody;

in single and original works of fine art that are not published in more than
five copies, and any advertisement for those works,

in literary, theatrical, or musical work and any advertisements for those
works;

in afilm, radio, television or online program, magazine article, public affairs
report, or sports broadcast or account, and any advertisements for those
works;

in any political campaign when the use does not inaccurately claim that the
individual or personality endorses the campaign;

in any advertisement or commercial or packaging for a literary, musical,
cinematographic, or other artistic work when the author or creator of the work
consented to the use of his or her name, voice, signature, photograph, or
likeness with the initial sale, distribution, performance or display of the work;
in any advertisement or sale of rare or fine products that incorporate the
signatures of the authors or artists;

in describing or identifying a thing or place and the use of the name is used
fairly and in good faith;

in connection with matters of cultural, historical, political, religious,
educational, newsworthy, or public interest, and the use is in the form of a
paid advertisement, so long as the principle purpose of the advertisement is to
comment on the matter; and

in uses that are insignificant or incidental.

Owners or employees of any medium that is used for advertising, such as newspapers
or magazines, will not be liable for advertisements that infringe upon another’s rights,
unless the advertisement was intended to promote the medium itself.
Votes on Final Passage:

House 87 2

Senate 32 17 (Senate amended)

House 97 1 (House concurred)

Effective: June 11, 1998
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