(o2& BN wWN

\‘

10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

5696-S2 AMS KLI N S2435.1

2SSB 5696 - S AMD - 180
By Senator Kline

Strike everything after the enacting clause and insert the
fol | ow ng:

"NEW_SECTI ON. Sec. 1. It is the intent of the legislature to
adopt, to the extent that it is consistent with Article IV, section 31
of the state Constitution, the nodel rules for judicial disciplinary
enforcenent adopted by the standing commttee of professional
discipline, judicial admnistration division, of the Anmerican bar
associ ati on.

NEW SECTION. Sec. 2. (1) The comm ssion shall divide itself into
a hearing panel of seven nenbers and an investigative panel of four
menbers. Investigative and hearing panels include nenbers from each
category of nenbership, including a lawer, a judge, and public
menbers. Menbership on the panels may rotate i n a manner determ ned by
the comm ssion provided that no nenber shall sit on both the hearing
and investigative panel for the sanme proceeding. Panel s shall neet
when schedul ed by the conmm ssion. The full comm ssion shall neet
periodically as determ ned by the comm ssion to consider adm ni strative
matters. Meetings of the conm ssion other than periodic neetings may
be called by the chair upon the chair’s own notion and shall be called
by the chair upon the witten request of three nenbers of the
conmi ssi on.

(2) The comm ssion shall elect one of its nmenbers to serve as chair
and another to serve as vice-chair for such terns as the conm ssion
shall determ ne. The vice-chair shall performthe duties of the chair
whenever the chair is absent or unable to act.

(3) Seven nenbers of the full comm ssion, five nenbers of a hearing
panel, and three nenbers of an investigative panel shall constitute a
guorum for the transaction of business. A quorumof the conmm ssion or
any panel nust include one nenber from each category of nenbership.
Alternate nenbers should be appoi nted where necessary to fulfill the
gquorum requi renents.
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(4)(a) The conm ssion shall have the duty and authority to:

(1) Adopt its own rules of procedure for discipline and incapacity
proceedi ngs subject to the approval of the suprene court;

(1i) Propose anendnents to the code of judicial conduct;

(ti1) Appoint disciplinary counsel; and

(1v) Appoint comm ssion counsel.

(b) I'n addition to the duties assigned to disciplinary counsel and
comm ssion counsel, the commssion may delegate to either the
di sci plinary counsel or comm ssion counsel the duty and authority to:

(1) Maintain the comm ssion’s records;

(1i) Maintain statistics concerning the operation of the conm ssion
and make them available to the comm ssion and the highest court;

(tit) Prepare the commssion’s budget for its approval and
adm ni ster the funds;

(tv) Notify the appropriate appointing authority of vacancies on
t he comm ssi on;

(v) Prepare an annual report of the conmssion's activities for
presentation to the highest court and the public; and

(vi) Inform the public of the existence and operation of the
judicial discipline system including the comm ssion’s address and
t el ephone nunber and the disposition of each matter in which public
di scipline is inposed.

(c) An investigative panel shall have the duty and authority to:

(1) Review the recommendations of disciplinary counsel after
prelimnary investigation and either authorize a full investigation or
di sm ss the conplaint; and

(11) Reviewthe recomrendations of disciplinary counsel after ful
i nvestigation and approve, disapprove, or nodify the recommendati ons.

(d) A hearing panel shall have the duty and authority to:

(1) Rule on prehearing notions, conduct hearings on formal charges
and make findings, conclusions, and recommendations to the suprene
court for sanctions or dismss the case;

(11) Appoint a hearing officer or a subpanel of the hearing panel
to conduct the hearing in appropriate cases; and

(1i1) Reviewfindings of the hearing officer or subpanel if one has
been appoi nted, and neke fi ndi ngs, concl usions, and recomendati ons to
the suprene court for sanctions, or dism ss the case.
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(5) A nmenber of the conm ssion shall recuse hinself or herself in
any matter in which recusal would be required of a judicial officer
under the code of judicial conduct.

(6) If a conplaint is filed against a nenber of the conm ssion who
is a judge subject to the jurisdiction of the comm ssion, the
conmi ssi on nmenber agai nst whom t he conpl aint has been filed shall not
participate in the investigation or adjudication of the matter.

NEW SECTI ON. Sec. 3. (1) The commssion shall appoint
di sciplinary counsel. Full-time disciplinary counsel shall not
otherwi se engage in the practice of law or serve in a judicial
capacity. D sciplinary counsel shall not be renoved fromoffice except
upon the concurrence of both the suprene court and the conm ssion.

(2) Disciplinary counsel shall have the authority and duty to:

(a) Receive and screen conplaints, refer conplaints to other
agencies when appropriate, conduct prelimnary investigations,
reconmmend to an investigative panel of the comm ssion and upon
aut hori zation conduct full investigations, notify conplai nants about
t he status and di sposition of their conplaints, make recommendati ons to
an investigative panel on the disposition of conplaints after ful
investigation, file formal charges when directed to do so by an
i nvestigative panel, prosecute formal charges, and file notices of
exceptions to the findings, conclusions, recormendati ons for sancti ons,
or orders of dism ssal of hearing panels;

(b) Maintain permanent records of the operations of disciplinary
counsel’s office, including receipt of conplaints, screening,
investigation, and filing of formal charges in judicial discipline and
i ncapacity matters;

(c) Conpile statistics to aid in the adm nistration of the system
including but not limted to a log of all conplaints received,
investigative files, and statistical summari es of docket processing and
case dispositions;

(d) Prepare disciplinary counsel’s budget for subm ssion to the
conmm ssion and adm ni ster the funds;

(e) Enploy and supervise other nenbers of disciplinary counsel’s
staff;

(f) Enploy private investigators or experts as necessary to
i nvestigate and process matters before the conmm ssion and the suprene
court; and
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(g) Performother duties at the direction of the conm ssion.

NEW SECTION. Sec. 4. (1) The comm ssion nmay appoint a conmm ssion
counsel to assist the conmm ssion.

(2) The conmmssion nay delegate functions to the comm ssion
counsel, including but limted to the duty and authority to:

(a) Advise the hearing panel during its deliberations and draft
deci sions, orders, reports, and other docunents on behalf of the
heari ng panel;

(b) Enploy and supervise other staff necessary to the performance
of the comm ssion’s duties; and

(c) Performother duties at the direction of the conm ssion.

NEW SECTION. Sec. 5. (1) The grounds for discipline are:

(a) Any conduct constituting a violation of the code of judicial
conduct or other applicable ethics codes; or

(b) A wllful violation of a valid order of the suprenme court,
comm ssion, or panels of the conmssion in a proceeding under this
chapter, a willful failure to appear personally as directed, or a
knowing failure to respond to a lawful demand from a disciplinary
authority.

(2) The follow ng sanctions may be inposed upon a respondent who
has comm tted m sconduct:

(a) Renpval by the suprene court;

(b) Suspension by the suprene court;

(c) Inposition by the suprene court of Ilimtations on the
per formance of judicial duties;

(d) I'nposition of |awer discipline by the suprene court;

(e) Public reprimand by the suprene court;

(f) Private adnonition by an investigative panel of the conm ssion
with the consent of the judge, provided that a private adnonition may
be used in subsequent proceedings as evidence of prior msconduct
solely upon the issue of the sanction to be inposed; and

(g) Deferred discipline agreenent.

NEW SECTI ON. Sec. 6. Charges of m sconduct and grounds for
transfer to and fromincapacity i nactive status shall be established by
clear and convincing evidence. The burden of proof in proceedings
seeking transfer fromincapacity inactive status is on the judge.
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NEW SECTI ON. Sec. 7. Except as otherwise provided in this
chapter, the rules of evidence and the rules of civil procedure apply
in judicial discipline and incapacity cases.

NEW_ SECTI ON. Sec. 8. The judge shall be entitled to retain
counsel and to have the assistance of counsel at every stage of these
pr oceedi ngs.

NEWSECTI ON. Sec. 9. Menbers of the conm ssion, hearing officers,
and comm ssion counsel shall not engage in ex parte communications
regarding a case, except that before naking a determ nation to file
formal charges in a case, nenbers of the investigative panel assigned
to that case may conmunicate wth disciplinary counsel as required to
performtheir duties in accordance with these rules.

NEW SECTION.  Sec. 10. (1) Proceedings.

(a) Before the filing and service of formal <charges, al
proceedi ngs shall be confidential.

(b) After the filing and service of formal charges, all proceedi ngs
shal | be public except incapacity proceedi ngs.

(2)(a) Before the filing and service of formal charges, al
information relating to a conplaint that has not been dism ssed shal
be held confidential by the comm ssion and disciplinary counsel and
their staffs, except that the conm ssion may disclose information:

(1) When the conmm ssion has determned that there is a need to
noti fy anot her person to protect that person or to notify a governnent
agency in order to protect the public or the adm nistration of justice;
or

(11) Upon waiver in witing by the judge.

(b) All information relating to a conpl ai nt that has been di sm ssed
wi thout formal charges being filed shall be held confidential by the
conmi ssion and disciplinary counsel and their staffs.

(c) Disciplinary counsel’s work product, comm ssion deliberations,
and records of the conmm ssion’s deliberations shall not be disclosed.

NEW SECTI ON. Sec. 11. Communi cations to the conmm ssion,
comm ssi on counsel, disciplinary counsel, or their staffs relating to
m sconduct or incapacity and testinony given in the proceedi ngs shal
be absolutely privileged, and no civil lawsuit predicated thereon may
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be instituted against any conplainant or wtness. Menmbers of the
conmi ssi on, conm ssion counsel and staff, and disciplinary counsel and
staff shall be absolutely inmune fromcivil suit for all conduct in the
course of their official duties.

NEWSECTI ON. Sec. 12. Service upon the judge of formal charges in
any di sciplinary or incapacity proceeding or of notice that a conpl ai nt
has been received shall be nade by personal service upon the judge or
j udge’ s counsel by any person authorized by the chair of the conm ssion
or by registered or certified mil to the judge s address of record.
Delivery of all other papers or notices shall be nmade in accordance
with the rules of civil procedure.

NEW SECTI ON. Sec. 13. (1) Gaths and affirmations may be
adm ni stered by any nenber of the conm ssion, disciplinary counsel in
matters under full investigation, or any other person authorized by
I aw.

(2) After a full investigation is authorized, disciplinary counsel

may conpel by subpoena the attendance of the judge or witnesses and t he
production of pertinent books, papers, and docunents for purposes of
i nvesti gati on. The investigative panel my issue subpoenas for
specific wtnesses or docunents at the request of a judge under
i nvesti gati on.

(3) After formal charges are filed, disciplinary counsel and
respondent may conpel by subpoena the attendance of w tnesses and the
production of pertinent books, papers, and docunents at a deposition or
heari ng held under this chapter.

(4) Upon proper application, the superior court of the county in
which the attendance or production is required may enforce the
attendance and testinony of any w tnesses and the production of any
docunent s subpoenaed.

(5 Any attack on the validity of a subpoena shall be heard and
determned by the investigative or hearing panel before which the
matter is pending or by the court wherein enforcenent of the subpoena
is being sought. Any resulting order is not appeal able prior to entry
of a final order in the proceeding.

(6) Subpoena fees and costs shall be the sane as those provided for
in proceedings in the superior court.
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NEW SECTI ON.  Sec. 14. (1) Wthout the necessity of conm ssion
action, the suprenme court may inmmediately place a judge on interim
suspensi on upon notice of the filing of an indictnent, information, or
conplaint charging the judge with a serious crinme under state or
federal |aw

(2) A "serious crinme" is any felony or lesser crine that reflects
adversely on the judge’s honesty, trustworthiness, or fitness as a
judge in other respects, or any crine a necessary el enent of which, as
determned by the statutory or common |aw definition of the crineg,
involves interference with the admnistration of justice, false
swearing, msrepresentation, fraud, deceit, bribery, extortion
m sappropriation, theft, or an attenpt, conspiracy, or solicitation of
another to commt a serious crine.

(3) Upon receipt of sufficient evidence denonstrating that a judge
poses a substantial threat of serious harm to the public or to the
adm nistration of justice, the suprene court may transfer the judge to
i ncapacity inactive status or suspend the judge pending a final
determ nation in any proceedi ng under this chapter.

(4) A judge suspended or transferred to incapacity inactive status
may apply to the suprene court for reconsideration of the order.

(5) Interimsuspension of a judge shall not preclude action by the
commi ssion on the sanme conduct that was the basis for the felony or
m sdenmeanor char ge. Acquittal, dismssal, or conviction of the
crim nal charge shall not precl ude proceedi ngs by the conm ssion on the
conduct that was the basis for the charge.

NEW SECTI ON.  Sec. 15. Disciplinary counsel shall provide witten
acknow edgnent of every conplaint, if the conplainant is known, and
notify the conplainant in witing of the final disposition of a
proceedi ng under this chapter. Notificationin witing shall be mailed
within ten days of the order disposing of the proceedi ng.

NEWSECTI ON. Sec. 16. (1) Disciplinary counsel shall evaluate all
information com ng to disciplinary counsel’s attention by conpl aint or
fromother sources that alleges judicial m sconduct or incapacity. |If
the i nformati on woul d not constitute m sconduct or incapacity if it was
true, disciplinary counsel shall dismss the conplaint, subject to
review by an investigative panel or, if appropriate, refer the matter
to another agency. |If the information raises allegations that would
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constitute judicial msconduct or incapacity if true, disciplinary
counsel shall conduct a prelimnary investigation.

(2)(a) D sciplinary counsel may conduct interviews and exam ne
evi dence to determ ne whet her grounds exist to believe the allegations

of conplaints, provided that no subpoena shall issue to obtain
testinony or evidence until an investigative panel of the comm ssion
authorizes a full investigation.

(b) When di sciplinary counsel believes there is evidence supporting
the allegations against a judge, he or she shall recomend to the
i nvestigative panel of the comm ssion assigned to the case that the
panel authorize a full investigation. Di sciplinary counsel may
recommend a full investigation when there are grounds to believe that
evi dence supporting the allegations could be obtained by subpoena or
further investigation. 1In all other cases, disciplinary counsel shal
recommend that the matter be di sm ssed.

(c) The investigative panel shall review disciplinary counsel’s
recommendations and either dismss the conplaint or authorize a full
i nvesti gati on.

(3)(a) Wthin ten days after the investigative panel authorizes a
full investigation, disciplinary counsel shall give the follow ng
notice to the judge:

(1) Aspecific statenent of the all egations being investigated and
the canons or laws allegedly violated, with the provision that the
i nvestigation can be expanded if appropriate;

(1i) The judge’'s duty to respond;

(ii1) The judge’'s opportunity to neet with disciplinary counsel;
and

(1v) The name of the conplainant unless the investigative pane
determ nes that there is good cause to withhold that information.

(b) The investigative panel may defer the giving of notice but,
when notice is deferred, disciplinary counsel nmust give notice to the
j udge before making a recommendation as to a disposition.

(c) Disciplinary counsel may request that the judge file a witten
response within thirty days after service of the notice.

(d) Before the investigative panel determnes its disposition of
the conplaint, either disciplinary counsel or the judge may request an
appearance before disciplinary counsel to respond to questions. The
appearance shall be on the record. |If disciplinary counsel requests
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t he judge’ s appearance, disciplinary counsel nust give the judge twenty
days’ notice and the testinony shall be sworn.
(c) Disciplinary counsel is authorized to issue subpoenas once a

full investigation has been approved. Di sciplinary counsel shall
conduct all investigations.
(4)(a) Upon the conclusion of a full investigation, disciplinary

counsel may reconmmend to the investigative panel

(i) Dismssal;

(1i) Private adnonition or deferred discipline agreenent;

(ti1) The filing of formal charges;

(tv) The filing of a petition for transfer to incapacity inactive
st at us;

(v) Referral to an appropriate agency; or

(vi) A stay.

(b) The investigative panel may adopt, reject, or nodify the
recommendati ons of disciplinary counsel. If the investigative pane
finds a violation for which the inposition of discipline is not
warranted it may dismss. |f the investigative panel finds that there
i's reasonabl e cause to believe the judge conmmtted m sconduct:

(1) It may propose a private adnonition or deferred discipline
agreenent to the respondent and if the respondent consents, it shal
adnoni sh the respondent or inplenent the deferred disciplinary

agreenent. In addition, it nay assess costs agai nst the respondent as
a condition of the private adnonition or deferred disciplinary
agreenent. |If the respondent does not consent to the adnoni shment or

the deferred discipline, the investigative panel may direct
di sciplinary counsel either to file formal charges or dismss the
conpl aint; or

(i) I't may direct disciplinary counsel to file formal charges.

(5) Whenever a witness invokes his or her privil ege against self-
incrimnation as a basis for refusing to answer a question or to
produce other evidence that may be relevant to a discipline or
i ncapacity proceedi ng, disciplinary counsel may apply to the superior
court for a grant of imunity fromcrimnal prosecution and shall give
notice of the application to the prosecuting attorney of the
jurisdiction. If the court grants the order, the wtness may not
refuse to conply with the order on the basis of the witness’s privilege
against self-incrimnation, but no testinony or other evidence
conpel | ed under such an order shall be used against the witness in any
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crimnal case. The witness nay be prosecuted for perjury or contenpt
commtted in answering or failing to answer in accordance with the
order.

NEW SECTI ON. Sec. 17. If a conplaint has been dism ssed, the
al l egations made in that conpl aint shall not be used for any purpose in
any judicial or |awer disciplinary proceedi ng against the judge. |If

addi tional information becomes known to disciplinary counsel regarding
a conplaint that has been dismssed before the filing of formal
charges, the allegations may be reinvestigated with perm ssion of an
i nvestigative panel.

NEW SECTI ON. Sec. 18. The formal charges shall give fair and
adequate notice of the nature of the alleged m sconduct or incapacity.
Di sciplinary counsel shall file the formal charges with the conm ssi on.
Di sciplinary counsel shall cause a copy of the formal charges to be
served upon t he respondent or respondent’s counsel and shall file proof
of service with the conm ssion.

NEW SECTI ON. Sec. 19. (1) The respondent shall file a witten
answer with the comm ssion and serve a copy on disciplinary counse
wi thin twenty days after service of the formal charges, unless the tine
i s extended by the hearing panel.

(2) The raising of a nental or physical condition as a defense
constitutes a waiver of nedical privilege.

NEW SECTION.  Sec. 20. (1) Failure to answer the formal charges
shal |l constitute an adm ssion of the factual allegations.

(2) If the respondent should fail to appear when specifically so
ordered by the hearing panel or the suprene court, the respondent shal
be deened to have admtted the factual allegations which were to be the
subj ect of the appearance and to have conceded the nerits of any notion
or recommendations to be considered at the appearance. Absent good
cause, the hearing panel or suprene court shall not continue or delay
proceedi ngs because of the respondent’s failure to appear.

NEW SECTION.  Sec. 21. (1) Wthin twenty days of the filing of an
answer, disciplinary counsel and respondent shall exchange the nanes
and addresses of all persons known to have know edge of the rel evant

10
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facts. D sciplinary counsel or the respondent may w thhold such
information only wwth perm ssion of the chair of the hearing panel or
the chair’s designee, who can authorize wi thhol ding of the information
only for good cause shown, taking into consideration the materiality of
the informati on possessed by the witness and the position the w tness
occupies in relation to the judge. The chair’s review of the
wi t hhol ding request is to be in canmera, but disciplinary counsel nust
advi se respondent of the request w thout disclosing the subject of the
request. The hearing panel shall set a date for the exchange of the
names and addresses of all witnesses the parties intend to call at the
hearing. Disciplinary counsel and respondent may t ake depositions only
of witnesses to be called at the hearing and other w tnesses who are
unavail able to testify. Depositions of other persons may be taken only
wth permssion of the chair of the hearing panel or the chair’s
desi gnee and only for good cause shown.

(2) Disciplinary counsel and respondent shall exchange:

(a) Nonprivileged evidence relevant to the formal charges,
docunents to be presented at the hearing, wtness statenents, and
summaries of interviews with witnesses who wll be called at the
heari ng; and

(b) Oher material only upon good cause shown to the chair of the
heari ng panel .

(3) Disciplinary counsel shall provide respondent with excul patory
evi dence relevant to the formal charges.

(4) Both parties have a continuing duty to supplenent information
requi red to be exchanged under this section.

(5 Al discovery shall be conpleted within sixty days of the
filing of the answer.

(6) The hearing panel may preclude either party from calling a
wi tness at the hearing if the party has not provided the opposing party
wth the witness’'s nane and address, any statenents taken from the
W tness, or summaries of any interviews with the w tness.

(7) Disputes concerning discovery shall be determned by the
heari ng panel before whomthe matter is pending. The decisions of the
heari ng panel may not be appeal ed before the entry of the final order.

(8) Proceedi ngs under this chapter are not subject to the rules of
civil procedure regarding discovery except those rules relating to
deposi ti ons and subpoenas.

11
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NEW SECTION. Sec. 22. (1) At any tine after the filing of forma
charges and before final disposition, the respondent may agree with
di sci plinary counsel that the respondent shall admt to any or all of
the formal charges in exchange for a stated sanction. The agreenent
shall be submtted to the hearing panel of the conm ssion assigned to
t he case, which shall either

(a) Reject the agreenent; or

(b) Submit the agreenent to the supreme court for approval.

(2) If the stated sanction is rejected by the hearing panel or the
suprene court, the adm ssion shall be wthdrawmm and cannot be used
agai nst the respondent in any proceedi ngs.

(3) A respondent who consents to a stated sanction shall sign an
affidavit stating that:

(a) The respondent consents to the sanction;

(b) The consent is freely and voluntarily rendered,

(c) There is presently pending a proceeding involving allegations
of m sconduct; and

(d) The facts set forth in the affidavit are true.

(4) The comm ssion shall file the affidavit with the suprene court.

The affidavit shall remain confidential until it is accepted by the
suprene court. The suprenme court shall either reject the agreenent or
enter the order disciplining the respondent. The final order of

di sci pline shall be based upon the formal charges and the conditi onal
adm ssi on.

NEWSECTI ON. Sec. 23. (1) Upon receipt of the respondent’s answer
or upon expiration of the tine to answer, the hearing panel of the
comm ssion shall schedule a public hearing and notify disciplinary
counsel and respondent of the date, tinme, and place of the hearing.

(2) The hearing shall be conducted by the hearing panel of the
conm ssion, a subpanel of the hearing panel, or a hearing officer.

(3)(a) Al testinony shall be under oath

(b) Disciplinary counsel shall present evidence on formal charges.

(c) Disciplinary counsel may call the respondent as a w tness.

(d) Both parties shall be permtted to present evidence and produce
and cross-exam ne W t nesses.

(e) The hearing shall be recorded verbatim \Wenever a transcript
is requested by respondent, disciplinary counsel, a nenber of the
heari ng panel, or the suprene court, a transcript of the hearing shal

12
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be produced pronptly and shall be provided to the respondent w thout
cost .

(f) Disciplinary counsel and the respondent may submt proposed
findings, conclusions, and recomendations for sanction or order of
di sm ssal to the hearing panel.

(g) If a subpanel or hearing officer is used, the findings are to
be submtted to the hearing panel.

(4) The hearing panel shall either dism ss the case or recommend a
sanction to the suprene court. The hearing panel shall decide a matter
only upon the concurrence of a mgjority of all nenbers of the panel.

(5) Wthinthirty days after the hearing or after the filing of the
transcript if one was requested, the hearing panel shall file with the
suprene court the record of the proceeding and a report setting forth
a witten summary, proposed findings of fact, conclusions of |aw, any
mnority opinions, and the order of dism ssal or recomendation for
sanction. The hearing panel shall at the sane tine serve the report
upon the respondent and di sciplinary counsel.

(6) Wthin ten days of receipt of the hearing panel’s report, the
respondent and disciplinary counsel may file wth the supreme court
noti ce of exceptions to the findings, conclusions, or recomendations
for sanction or order of dism ssal of the hearing panel. The failure
to file notice of exceptions constitutes acceptance of the findings of
fact, conclusions of |aw, and order of dism ssal or recommendation for
sancti on.

NEWSECTI ON. Sec. 24. (1)(a) The clerk of the suprene court shal
docket for expedited consideration any case in which the conmm ssion
recommended a sanction or a notice of exceptions was fil ed.

(b) I'n cases the comm ssion has dismssed to which no exceptions
were filed, the dism ssal shall be final if the suprenme court has not
ordered a reviewwithin fifteen days.

(2)(a) Disciplinary counsel and the respondent shall file briefs in
a tinmely manner as determ ned by the suprene court.

(b) If the suprene court desires an expansion of the record or
additional findings, it shall remand the case to the hearing panel with
appropriate directions, retain jurisdiction, and wthhold action
pendi ng recei pt of the additional filing.

(c) The suprene court may order additional briefs or oral argunents
as to the entire case or specified issues.
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(3) If during review by the suprene court the comm ssion receives
anot her conplaint against the respondent, the disciplinary counsel
shal | advise the suprene court. The suprenme court may stay its review
pendi ng the conm ssion’s determ nation of the second conplaint. The
suprene court may i npose a single sanction covering all reconmendati ons
for discipline fromthe comm ssion agai nst a respondent.

(4)(a) The suprene court shall file a witten decision dismssing
the case or inposing a sanction. Al decisions issued by the suprene
court shall be published in the official reports for the guidance of
ot her judges and for public information.

(b) The suprene court may accept, reject, or nodify in whole or in
part the findings and concl usions of the comm ssion.

(c) The suprene court nay assess costs agai nst the respondent if it
finds the respondent commtted m sconduct.

NEW SECTI ON. Sec. 25. (1) An incapacity proceeding can be
initiated by conplaint, by a claim of inability to defend in a
di sci plinary proceeding, or by an order of involuntary commtnent or
adj udi cati on of inconpetency.

(2) Al incapacity proceedings shall be conducted in accordance
with the procedures for disciplinary proceedi ngs, except:

(a) The purpose of the incapacity proceedi ngs shall be to determ ne
whet her the judge suffers from a physical or nental condition that
adversely affects the judge's ability to performjudicial functions;

(b) Al of the proceedings shall be confidential;

(c) The conm ssion may appoint a |lawer to represent the judge if
the judge is without representation; and

(d) If the suprene court concludes that the judge is incapacitated
to hold judicial office, it may enter any order appropriate to the
ci rcunst ances, the nature of the incapacity, and the probabl e | ength of
t he period of incapacity, including:

(1) Retiring the judge;

(1i1) Transferring the judge to judicial incapacity inactive status;

(tit) 1If the highest <court <concludes that the judge is
i ncapacitated to practice law, transferring the judge to |awer
i ncapacity inactive status; and

(tv) If a judicial disciplinary proceeding against the judge is
pendi ng and t he hi ghest court concludes that the judge is incapacitated
to defend, deferring the disciplinary proceeding.

14
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(3) If a judge has been judicially declared inconpetent or is
involuntarily commtted on the grounds of i nconpetency or incapacity by
a final judicial order after a judicial hearing, the suprene court,
upon receipt of a certified copy of the order, shall enter an order
i medi ately transferring the judge to both |awer and judicial
i ncapacity inactive status. A copy of the order shall be served, in a
manner the suprene court shall direct that conplies with the rul es of
civil procedure, upon the judge, his or her guardian, or the director
of the institution to which the judge has been comm tt ed.

(4)(a) If in the course of a disciplinary proceeding a judge
alleges an inability to assist in the defense due to nmental or physical
i ncapacity, disciplinary counsel shall notify the supreme court. The
suprenme court shall imrediately transfer the judge to |awer and
judicial incapacity inactive status pending a determ nation by the
suprene court of the incapacity. A determ nation by the conm ssion
that the judge is able to assist in his or her own defense is
interlocutory and may not be appeal ed before entry of a final order in
t he proceedi ng.

(b) If the suprene court determnes the claim of inability to
defend is valid, the disciplinary proceeding shall be deferred. Any
i nvestigation of the disciplinary conplaint may continue. The judge
shall be retained on lawer and judicial incapacity inactive status
until the suprenme court grants a petition for reinstatenment to active
status as a |lawyer or judge. |f the suprene court considering the
petition for reinstatenent to active status determnes that the
petition shall be granted, the suprene court shall also determne the
di sposition of the interrupted disciplinary proceedings.

(c) If the suprene court determnes that the claimof inability to
defend is invalid but that the judge is incapacitated to hold judicial
office, the disciplinary proceeding shall resune. The judge shall be
retained on judicial incapacity inactive status.

(d) The raising of nmental or physical condition as a defense to or
in mtigation of formal charges constitutes a waiver of nedical
privil ege.

(5 (a) The hearing panel shall designate one or nore qualified
medi cal , psychiatric, or psychol ogical experts to exam ne the judge
prior to the hearing on the matter. The hearing panel may desi gnate an
expert agreed upon by disciplinary counsel and the judge. The expert
or experts shall report to the suprene court and the parties.
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(b) After receipt of the examnation report, disciplinary counsel
and the judge may agree upon proposed findings of fact, conclusions,
and order. The stipulated disposition shall be submtted to the
heari ng panel for a recommendation to the suprene court of approval or
rejection. The final decision on the recommendati on shall be nade by
the suprene court.

(c) If the suprene court accepts the stipulated disposition, the
suprene court shall enter an order in accordance with its ternms. |If
the stipulated disposition is rejected by the suprenme court, it shal
be wi t hdrawn and cannot be used agai nst the judge in any proceedi ngs.
| f the suprene court rejects the stipulated disposition, the suprene
court shall order that the hearing proceed.

(6) Upon ordering a judge transferred to judicial incapacity
inactive status, a replacenent judge may be appointed by the
appropriate appointing authority to serve during the period of
i ncapacity, whether the incapacity is tenporary or pernmanent.

(7)(a) No judge transferred to incapacity inactive status may
resune active status except by order of the suprene court.

(b) Any judge transferred to incapacity inactive status shall be
entitled to petition for transfer to active status once a year or at
what ever shorter intervals the suprene court may direct in the order
transferring the judge to incapacity inactive status or any
nmodi fi cations thereof.

(c) Upon the filing of a petition for transfer to active status,
t he suprene court may take or direct whatever action it deens necessary
or proper to determne whether the incapacity has been renoved,
including a direction for an exam nation of the judge by qualified
medi cal or psychol ogi cal experts designated by the suprene court.

(d) Wth the filing of a petition for reinstatenent to active
status, the judge shall be required to disclose the nane of each
psychi atri st, psychol ogi st , physi ci an, and hospital or ot her
institution by whomor in which the judge has been exam ned or treated
since the transfer to incapacity inactive status. The judge shall
furnish to the supreme court witten consent to the release of
information and records relating to the incapacity if requested by the
suprenme court or court-appointed nedi cal or psychol ogi cal experts.

(e) If ajudge transferred to | awer incapacity inactive status on
the basis of a judicial determ nation of inconpetence has been decl ared
to be conpetent, the suprene court nay dispense with further evidence

16
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that the incapacity to practice law has been renoved and may
imredi ately direct reinstatenent to active status as a | awer.

NEW SECTION. Sec. 26. Sections 1 through 25 of this act are each
added to chapter 2.64 RCW"

2SSB 5696 - S AMD - 180

By Senator Kline

On page 1, line 1 of the title, after "conduct;" strike the
remai nder of the title and insert "and addi ng new sections to chapter
2.64 RCW™
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