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1891. E AMS ROSS S2962. 2

EHB 1891 - S AMD - 476

By Senators Rossi, Haugen, and Horn

Strike everything after the enacting clause and insert the
fol | ow ng:

"NEW_SECTI ON. Sec. 1. It is the intent of the legislature to
delineate between legitimate business use of public records and
i nappropriate comercial use. It is alsothe intent of the | egislature
to protect the privacy of citizens frominappropriate comrerci al use of
public records by providing disincentives for such use. Furthernore,
the legislature seeks to encourage public-private cooperation in ways
that further the public mssion of the state and to maintain and
enhance public access to public records for the purpose of encouragi ng
public oversight and facilitating other desirable social and econom c
benefits.

Sec. 2. RCW42.17.020 and 1995 ¢ 397 s 1 are each anended to read
as foll ows:

(1) "Agency" includes all state agencies and all |ocal agencies.
"State agency" includes every state office, departnment, division,
bureau, board, comm ssion, or other state agency. "Local agency"

i ncludes every county, city, town, nunicipal corporation, quasi-
muni ci pal corporation, or special purpose district, or any office
departnent, division, bureau, board, comm ssion, or agency thereof, or
ot her | ocal public agency.

(2) "Authorized commttee" nmeans the political commttee authorized
by a candidate, or by the public official against whomrecall charges
have been filed, to accept contributions or make expendi tures on behal f
of the candidate or public official.

(3) "Ballot proposition" nmeans any "neasure" as defined by RCW
29.01.110, or any initiative, recall, or referendum proposition
proposed to be submtted to the voters of the state or any nunici pal
corporation, political subdivision, or other voting constituency from
and after the tinme when the proposition has been initially filed with
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the appropriate election officer of that constituency prior to its
circulation for signatures.

(4) "Benefit" neans a comrercial, proprietary, financial, econom c,
or nonetary advantage, or the avoidance of a commercial, proprietary,
financial, economc, or nonetary di sadvant age.

(5) "Bona fide political party" neans:

(a) An organization that has filed a valid certificate of
nom nation with the secretary of state under chapter 29.24 RCW

(b) The governing body of the state organization of a mgjor
political party, as defined in RCW 29.01.090, that is the body
aut hori zed by the charter or bylaws of the party to exercise authority
on behalf of the state party; or

(c) The county central commttee or legislative district conmttee
of a major political party. There nmay be only one | egislative district
commttee for each party in each legislative district.

(6) "Business use" or "business purpose" neans use of public
records that contain personally identifiable information, which use is

for the purpose of neeting statutory or requlatory requirenments,

conducting business in a safe and l|lawful nmanner, or validating

information provided by a third party, and which use does not result in

unsolicited commercial contact to persons identified in such records.

(7) "Depository" means a bank designated by a candidate or
political commttee pursuant to RCW42.17. 050.

((6H)) (8) "Treasurer" and "deputy treasurer” nmean the individuals
appointed by a candidate or political commttee, pursuant to RCW
42.17.050, to performthe duties specified in that section.

((8))) (9) "Candidate" neans any individual who seeks nom nation
for election or election to public office. An individual seeks
nom nation or election when he or she first:

(a) Receives contributions or nakes expenditures or reserves space
or facilities with intent to pronote his or her candidacy for office;

(b) Announces publicly or files for office;

(c) Purchases commercial advertising space or broadcast tine to
pronote his or her candi dacy; or

(d) Gves his or her consent to another person to take on behal f of
the individual any of the actions in (a) or (c) of this subsection.

((69Y)) (10) "Caucus political commttee" neans a political
comm ttee organi zed and nai ntai ned by the menbers of a major political
party in the state senate or state house of representatives.



© 00 N O Ol WDN P

W W W W W W WwWwwWwMNDNDNMDNDNMNDNMDDNMNMNDNMDNMNMNMNMDNEPRPPRPERPRPRPPRPERPRRERPPRPRE
0O NO Ol A W NPEFP O OOWwuNO O P WNEOOooOOWwNOO O P~ owdNDEe. o

((£26)y)) (11) "Commercial advertiser" nmeans any person who sells
t he service of communi cati ng nessages or producing printed material for
broadcast or distribution to the general public or segnents of the
general public whether through the use of newspapers, nagazines,
television and radio stations, billboard conpanies, direct nail
advertising conpanies, printing conpanies, or otherw se.

((H)) (12) "Conmmi ssion" neans the agency established under RCW
42.17. 350.

((x2))) (13) "Conpensation” unless the context requires a narrower
meani ng, includes paynment in any formfor real or personal property or
servi ces of any ki nd((—PRoV-BED—Fhat)). However, for the purpose of
conpliance wth RCW 42.17.241, the term "conpensation" shall not
i nclude per diem all owances or other paynents made by a governnental
entity to reinburse a public official for expenses incurred while the
official is engaged in the official business of the governnental
entity.

((£3))) (14) "Continuing political commttee” means a political
conmittee that is an organization of continuing existence not
established in anticipation of any particul ar el ection canpai gn.

((4))) (15 (a) "Contribution" includes:

(1) A loan, gift, deposi t, subscription, forgiveness of
i ndebt edness, donation, advance, pledge, paynent, transfer of funds
bet ween political commttees, or anything of val ue, including personal
and professional services for less than full consideration;

(11) An expenditure nmade by a person in cooperation, consultation,
or concert with, or at the request or suggestion of, a candidate, a
political commttee, or their agents;

(1i1) The financing by a person of the dissem nation, distribution,
or republication, in whole or in part, of broadcast, witten, graphic,
or other form of political advertising prepared by a candidate, a
political commttee, or its authorized agent;

(tv) Suns paid for tickets to fund-raising events such as dinners
and parties, except for the actual cost of the consumabl es furnished at
t he event.

(b) "Contribution" does not include:

(i) Standard i nterest on noney deposited in a political commttee’'s
account;

(1i1) Odinary hone hospitality;
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(ti1) Acontribution received by a candidate or political commttee
that is returned to the contributor within five business days of the
date on which it is received by the candidate or political commttee;

(tv) Anews item feature, comentary, or editorial in aregularly
scheduled news nedium that is of primary interest to the general
public, that is in a news nediumcontrolled by a person whose busi ness
is that news nedium and that is not controlled by a candidate or a
political commttee;

(v) An internal political comrunication primarily limted to the
menbers of or contributors to a political party organization or
political commttee, or to the officers, managenent staff, or
stockhol ders of a corporation or simlar enterprise, or to the nenbers
of a | abor organization or other menbership organization;

(vi) The rendering of personal services of the sort comonly
performed by volunteer canpaign workers, or incidental expenses
personally incurred by volunteer canpaign workers not in excess of
fifty dollars personally paid for by the worker. "Volunteer services,"
for the purposes of this section, nmeans services or |abor for which the
i ndividual is not conpensated by any person;

(vii) Messages in the form of reader boards, banners, or yard or
w ndow si gns di spl ayed on a person’s own property or property occupied
by a person. However, a facility used for such political advertising
for which a rental charge is normally nmade nust be reported as an in-
ki nd contribution and counts towards any applicable contribution limt
of the person providing the facility;

(viii) Legal or accounting services rendered to or on behal f of:

(A) A political party or caucus political conmttee if the person
payi ng for the services is the regul ar enpl oyer of the person rendering
such services; or

(B) A candidate or an authorized commttee if the person paying for
the services is the regular enployer of the individual rendering the
services and if the services are solely for the purpose of ensuring
conpliance with state el ection or public disclosure |aws.

(c) Contributions other than noney or its equivalent are deened to
have a nonetary value equivalent to the fair market value of the
contribution. Services or property or rights furnished at |ess than
their fair market value for the purpose of assisting any candi date or
political commttee are deemed a contribution. Such a contribution
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must be reported as an in-kind contribution at its fair market val ue
and counts towards any applicable contribution limt of the provider.

((££5))) (16) "Elected official" neans any person elected at a
general or special election to any public office, and any person
appointed to fill a vacancy in any such office.

((x6)y)) (17) "Election" includes any primary, general, or special
election for public office and any election in which a ballot
proposition is submtted to the voters: PROVIDED, That an election in
which the qualifications for voting include other than those
requirenents set forth in Article VI, section 1 (Arendnent 63) of the
Constitution of the state of Washington shall not be considered an
el ection for purposes of this chapter.

((xAH)) (18) "Election canpai gn" neans any canpai gn i n support of
or in opposition to a candidate for election to public office and any
canpaign in support of, or in opposition to, a ballot proposition.

((28y)) (19) "Election cycle" neans the period beginning on the
first day of Decenber after the date of the |ast previous genera
el ection for the office that the candi date seeks and endi ng on Novenber
30th after the next election for the office. In the case of a special
election to fill a vacancy in an office, "election cycle" neans the
peri od begi nning on the day the vacancy occurs and endi ng on Novenber
30th after the special election.

((29Y)) (20) "Expenditure" includes a paynent, contribution,
subscription, distribution, |oan, advance, deposit, or gift of noney or
anything of value, and includes a contract, prom se, or agreenent,
whet her or not legally enforceable, to nake an expenditure. The term
"expendi ture" also includes a prom se to pay, a paynent, or a transfer
of anything of wvalue in exchange for goods, services, property,
facilities, or anything of value for the purpose of assisting,
benefiting, or honoring any public official or candidate, or assisting
in furthering or opposing any el ection canpaign. For the purposes of
this chapter, agreenments to make expenditures, contracts, and prom ses
to pay may be reported as estimated obligations until actual paynent is
made. The term"expenditure" shall not include the partial or conplete
repaynment by a candidate or political conmttee of the principal of a
| oan, the receipt of which | oan has been properly reported.

((£26))) (21) "Final report"” nmeans the report described as a final
report in RCW42.17.080(2).
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((25)) (22) "CGeneral election” neans the election that results in
the election of a person to a state office. It does not include a
primry.

(((22)) (23) "Gft," is as defined in RCW42.52. 010.

((23))) (24) "Imediate famly" includes the spouse, dependent
children, and other dependent relatives, if living in the househol d.
For the purposes of RCW42.17. 640 through 42.17.790, "inmedi ate fam|y"
means an i ndi vi dual’s spouse, and child, stepchild, grandchild, parent,
st epparent, grandparent, brother, half brother, sister, or half sister
of the individual and the spouse of any such person and a child
stepchild, grandchild, parent, stepparent, grandparent, brother, half
brother, sister, or half sister of the individual’s spouse and the
spouse of any such person.

((24))) (25) "Independent expenditure" neans an expendi ture that
has each of the follow ng el enents:

(a) It is made in support of or in opposition to a candidate for
office by a person who is not (i) a candidate for that office, (ii) an
aut horized commttee of that candidate for that office, (iii) a person
who has received the candi date’ s encouragenent or approval to nake the
expenditure, if the expenditure pays in whole or in part for political
advertising supporting that candidate or pronoting the defeat of any
ot her candidate or candidates for that office, or (iv) a person with
whom the candidate has collaborated for the purpose of nmaking the
expenditure, if the expenditure pays in whole or in part for political
advertising supporting that candidate or pronoting the defeat of any
ot her candi date or candi dates for that office;

(b) The expenditure pays in whole or in part for political
advertising that either specifically nanmes the candi date supported or
opposed, or clearly and beyond any doubt identifies the candidate
wi t hout using the candi date’ s name; and

(c) The expenditure, alone or in conjunction wth another
expenditure or other expenditures of the sane person in support of or
opposition to that candidate, has a value of five hundred dollars or
nmore. A series of expenditures, each of which is under five hundred
dol lars, constitutes one independent expenditure if their cumnulative
value is five hundred dollars or nore.

((25))) (26)(a) "Internediary" nmeans an individual who transmts
a contribution to a candidate or commttee from anot her person unl ess
the contributionis fromthe individual’'s enployer, imediate famly as
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defined for purposes of RCW 42.17.640 through 42.17.790, or an
association to which the individual bel ongs.

(b) Atreasurer or a candidate is not an internediary for purposes
of the commttee that the treasurer or candi date serves.

(c) A professional fund-raiser is not an internediary if the fund-
raiser is conpensated for fund-raising services at the usual and
customary rate.

(d) A volunteer hosting a fund-raising event at the individual’s
home is not an internmediary for purposes of that event.

((26)y)) (27) "Legislation®™ neans bills, resolutions, notions,
amendnents, nom nations, and other matters pending or proposed in
ei ther house of the state |egislature, and includes any other matter
that nmay be the subject of action by either house or any comnmttee of
the legislature and all bills and resol utions that, having passed both
houses, are pendi ng approval by the governor.

((2A)) (28) "Lobby" and "Il obbying" each nean attenpting to
i nfluence the passage or defeat of any legislation by the |egislature
of the state of Washington, or the adoption or rejection of any rule,
standard, rate, or other l|egislative enactnment of any state agency
under the state Admnistrative Procedure Act, chapter 34.05 RCW
Nei t her "I obby" nor "l obbying"” includes an association’s or other
organi zation’s act of comunicating wth the nmenbers of that
associ ation or organi zation.

((28))) (29) "Lobbyist" includes any person who | obbies either in
his or her own or another’s behal f.

((295)) (30) "Lobbyist’s enpl oyer"” neans the person or persons by
whom a | obbyist is enployed and all persons by whom he or she is
conpensated for acting as a | obbyi st.

((36))) (31) "Person" includes an individual, partnership, joint
venture, public or private corporation, association, federal, state, or
| ocal governnmental entity or agency however constituted, candidate,
commttee, political conmttee, political party, executive conmttee
thereof, or any other organization or group of persons, however
or gani zed.

((31))) (32) "Person in interest" neans the person who is the
subject of a record or any representative designated by that person,
except that if that person is under a legal disability, the term
"person in interest"” neans and includes the parent or duly appointed
| egal representative.
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((£32)) (33) "Personally identifiable information" means
i nformation provided by an individual as a prerequisite to the receipt

of a license, approval, award, product, or service from a government

agency, which may include name, address, telephone nunber, social

security nunber, photographs, fingerprints, or conputerized inages

t her eof .

(34) "Political advertising"” includes any advertising displays,
newspaper ads, billboards, signs, brochures, articles, tabloids,
flyers, letters, radio or television presentations, or other neans of
mass conmuni cation, used for the purpose of appealing, directly or
indirectly, for votes or for financial or other support in any el ection
canpai gn.

((633y)) (35) "Political commttee" means any person (except a
candidate or an individual dealing wth his or her own funds or
property) having the expectation of receiving contributions or making
expenditures in support of, or opposition to, any candidate or any
bal | ot proposition.

((34)) (36) "Primary" nmeans the procedure for nomnating a
candi date to state office under chapter 29.18 or 29.21 RCWor any ot her
primary for an election that uses, in large neasure, the procedures
established in chapter 29.18 or 29.21 RCW

((35))) (37) "Public office" neans any federal, state, county,
city, town, school district, port district, special district, or other
state political subdivision elective office.

((36))) (38) "Public record" includes any witing containing
information relating to the conduct of governnent or the performance of
any governmental or proprietary function prepared, owned, used, or
retained by any state or |ocal agency regardl ess of physical form or
characteristics. For the office of the secretary of the senate and t he
office of the chief clerk of the house of representatives, public
records neans |l egislative records as defined in RCW40. 14. 100 and al so
means the follow ng: All budget and financial records; personnel
| eave, travel, and payroll records; records of |egislative sessions;
reports submtted to the | egislature; and any other record designated
a public record by any official action of the senate or the house of
representatives.

((37H)) (39) "Recall canpaign" nmeans the period of tine beginning
on the date of the filing of recall charges under RCW 29.82.015 and
ending thirty days after the recall election.
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((38))) (40) "State legislative office" nmeans the office of a
menber of the state house of representatives or the office of a nenber
of the state senate.

((39))) (41) "State office" neans state legislative office or the
of fice of governor, |ieutenant governor, secretary of state, attorney
general, comm ssioner of public |lands, insurance conm ssioner
superintendent of public instruction, state auditor, or state
treasurer.

(((46))) (42) "State official" means a person who holds a state
of fice.

((4H)) (43) "Surplus funds" nean, in the case of a politica
comm ttee or candi date, the bal ance of contributions that remain in the
possession or control of that commttee or candi date subsequent to the
el ection for which the contributions were received, and that are in
excess of the anount necessary to pay renaining debts incurred by the
commttee or candidate prior to that election. In the case of a
continuing political comm ttee, "surplus  funds” mean those
contributions remaining in the possession or control of the conmttee
that are in excess of the ampbunt necessary to pay all renaining debts
when it makes its final report under RCW42.17. 065.

((42)) (44) "Witing" nmeans handwiting, typewiting, printing,
phot ost ati ng, photographi ng, and every other nmeans of recording any
formof conmuni cation or representation, including, but not limted to,
letters, words, pictures, sounds, or synbols, or conbination thereof,
and all papers, maps, nagnetic or paper tapes, photographic filnms and
prints, notion picture, filmand video recordi ngs, nmagnetic or punched
cards, discs, druns, diskettes, sound recordings, and ot her docunents
including existing data conpilations from which information may be
obt ai ned or transl ated.

As used in this chapter, the singular shall take the plural and any
gender, the other, as the context requires.

Sec. 3. RCW42.17.260 and 1995 ¢ 397 s 11 and 1995 ¢ 341 s 1 are
each reenacted and anmended to read as foll ows:

(1) Each agency, in accordance wth published rules, shall nake
avai |l abl e for public inspection and copying all public records, unless
the record falls within the specific exenptions of subsection (6) of
this section, RCW42.17.310, 42.17.315, or other statute which exenpts
or prohibits disclosure of specific information or records. To the
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extent required to prevent an unreasonabl e i nvasi on of personal privacy
interests protected by RCW 42.17.310 and 42.17.315, an agency shal
delete identifying details in a manner consistent with RCW 42.17. 310
and 42.17. 315 when it nakes avail abl e or publishes any public record;
however, in each case, the justification for the deletion shall be
explained fully in witing.

(2) For informational purposes, each agency shall publish and
mai ntain a current list containing every |law, other than those listed
in this chapter, that the agency believes exenpts or prohibits
di scl osure of specific information or records of the agency. An
agency’s failure to list an exenption shall not affect the efficacy of
any exenption.

(3) Each | ocal agency shall maintain and nake avail able for public
inspection and copying a current index providing identifying
information as to the foll ow ng records i ssued, adopted, or pronul gated
after January 1, 1973:

(a) Final opinions, including concurring and di ssenting opinions,
as well as orders, nade in the adjudication of cases;

(b) Those statenents of policy and interpretations of policy,
statute, and the Constitution which have been adopted by the agency;

(c) Admnistrative staff manuals and instructions to staff that
af fect a nenber of the public;

(d) Planning policies and goals, and interim and final planning
deci si ons;

(e) Factual staff reports and studies, factual consultant’s reports
and studies, scientific reports and studies, and any other factua
information derived fromtests, studies, reports, or surveys, whether
conducted by public enpl oyees or others; and

(f) Correspondence, and naterials referred to therein, by and with
the agency relating to any regulatory, supervisory, or enforcenent
responsibilities of the agency, whereby the agency determ nes, or
opi nes upon, or is asked to determ ne or opine upon, the rights of the
state, the public, a subdivision of state governnment, or of any private

party.
(4) A local agency need not maintain such an index, if to do so
woul d be unduly burdensone, but it shall in that event:

(a) Issue and publish a fornmal order specifying the reasons why and
the extent to which conpliance would unduly burden or interfere with
agency operations; and

10
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(b) Make available for public inspection and copying all indexes
mai nt ai ned for agency use.

(5) Each state agency shall, by rule, establish and inplenent a
systemof indexing for the identification and | ocation of the foll ow ng
records:

(a) Al records issued before July 1, 1990, for which the agency
has mai ntai ned an i ndex;

(b) Final orders entered after June 30, 1990, that are issued in
adj udi cative proceedings as defined in RCW 34.05.010(1) and that
contain an anal ysis or deci sion of substantial inportance to the agency
in carrying out its duties;

(c) Declaratory orders entered after June 30, 1990, that are i ssued
pursuant to RCW 34.05.240 and that contain an analysis or decision of
substantial inportance to the agency in carrying out its duties;

(d) Interpretive statenments as defined in RCW 34.05.010(8) that
were entered after June 30, 1990; and

(e) Policy statenents as defined in RCW 34.05.010(14) that were
entered after June 30, 1990.

Rul es establishing systens of indexing shall include, but not be
limted to, requirenents for the form and content of the index, its
| ocation and availability to the public, and the schedul e for revising
or updating the index. State agencies that have mai ntai ned i ndexes for
records i ssued before July 1, 1990, shall continue to make such i ndexes
avai lable for public inspection and copying. Information in such
i ndexes may be incorporated into indexes prepared pursuant to this
subsecti on. State agencies may satisfy the requirements of this
subsection by maki ng avail able to the public i ndexes prepared by ot her
parties but actually used by the agency in its operations. State
agencies shall nmake indexes available for public inspection and
copying. State agencies nmay charge a fee to cover the actual costs of
provi di ng individual mailed copies of indexes.

(6) A public record may be relied on, used, or cited as precedent
by an agency agai nst a party other than an agency and it may be i nvoked
by the agency for any other purpose only if((«)):

(a) I't has been indexed in an index avail able to the public; or

(b) Parties affected have tinely notice (actual or constructive) of
the terns thereof.

(7) Each agency shall establish, maintain, and nmake avail able for
public inspection and copying a statenent of the actual per page cost

11
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or other costs, if any, that it charges for providing photocopies of
public records and a statenment of the factors and manner used to
determ ne the actual per page cost or other costs, if any.

(a) In determning the actual per page cost for providing
phot ocopi es of public records, an agency may i nclude all costs directly
incident to copying such public records including the actual cost of
the paper and the per page cost for use of agency copying equi pnent.
In determ ning other actual costs for providing photocopies of public
records, an agency may include all costs directly incident to shipping
such public records, including the cost of postage or delivery charges
and the cost of any container or envel ope used.

(b) In determning the actual per page cost or other costs for
provi ding copies of public records, an agency may not include staff
sal aries, Dbenefits, or other general admnistrative or overhead
charges, unless those costs are directly related to the actual cost of
copying the public records. Staff tine to copy and mail the requested
public records may be included in an agency’ s costs.

(8) An agency need not cal cul ate the actual per page cost or other
costs it charges for providing photocopies of public records if to do
so woul d be unduly burdensone, but in that event: The agency may not
charge in excess of fifteen cents per page for photocopies of public
records or for the use of agency equi pnent to photocopy public records
and t he actual postage or delivery charge and the cost of any contai ner
or envel ope used to mail the public records to the requestor.

(9) Except under an agreenent for business use in RCW42.17. 300,
this chapter shall not be construed as giving authority to any agency,
the office of the secretary of the senate, or the office of the chief
clerk of the house of representatives to give, sell or provide access
to lists of individuals requested for commercial purposes, and
agencies, the office of the secretary of the senate, and the office of
the chief clerk of the house of representatives shall not do so unl ess
specifically authorized or directed by |law. PROvVIDED, HOWNEVER, That
lists of applicants for professional |icenses and of professional
I i censees shall be nmade avail abl e to t hose professional associ ations or
educati onal organi zations recogni zed by their professional |icensing or
exam nation board, upon paynent of a reasonabl e charge ((therefoer)), in
conpliance with RCW 42.17.300(2): PROVI DED FURTHER, That such
recognition may be refused only for a good cause pursuant to a hearing
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under the provisions of chapter 34. 05 RCW the Adm ni strative Procedure
Act .

Sec. 4. RCW42.17.300 and 1995 ¢ 397 s 14 and 1995 ¢ 341 s 2 are
each reenacted and anmended to read as foll ows:

(1) No fee shall be charged for the inspection of public records.
No fee shall be charged for locating public docunents and maki ng t hem
avai l abl e for copying. A reasonable charge may be inposed for
provi ding copies of public records and for the use by any person of
agency equi pnent or equi pnent of the office of the secretary of the
senate or the office of the chief clerk of the house of representatives
to copy public records, which charges shall not exceed the anount
necessary to reinburse the agency, the office of the secretary of the
senate, or the office of the <chief <clerk of the house of
representatives for its actual costs directly incident to such copyi ng.
Agency charges for photocopies shall be inposed in accordance with the
actual per page cost or other costs established and published by the
agency. In no event may an agency charge a per page cost greater than
the actual per page cost as established and published by the agency.
To the extent the agency has not determ ned the actual per page cost
for photocopies of public records, the agency nmay not charge in excess
of fifteen cents per page.

(2) An agency may provide information for business use of public
records for which disclosure is otherwise permtted by law, and nay
enter into agreenents for access to public information for busi ness use
as provided in subsection (3) of this section. The agency may charge
a fee reasonably designed to recover the actual cost of providing the
i nf ormati on.

(3) The agreenents for access to public records for business
pur poses shall substantially conformto the following conditions and
limtations:

(a) The contractor agrees to use the information provided by the
agency only for the purpose for which the information was initially
sought ;.

(b) The contractor agrees not to disclose information received
under the agreenent to anyone, except as provided under the terns and
conditions of the agreenent;

(c) The contractor, or any enployee or agent of the contractor
shall not furnish in any form to any person, corporation, partnership,

13
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association, or organization, a copy of any information, in whole or in

part, provided by the agency, without the express witten consent of

the agency for the provision of the information for a purpose

consistent with the agreenent;

(d) The contractor shall adhere to any current or subsequently
anended statutory or admnistrative rules requlating privacy or

confidentiality relating to the information provided by the agency;

(e) No nane or address of any individual furnished by the agency to
the contractor shall be published or otherwise disclosed by the

contractor in any nmanner not otherwi se approved by the agency;

(f) The contractor, or any officer, enployee, or agent of the
contractor, shall not furnish in any form to any person, corporation,

part nership, association, or organization, any of the individual's

personally identifiable information provided by the agency under the

agreenent for the purpose of maki ng unsolicited commercial contact with

the individuals naned or otherwi se identified, unless specifically

aut hori zed or directed by | aw

(g) The contractor agrees that the agency may provide "control" or
"salted" data as a portion of provided infornmation as a neans to ensure

that any personally identifiable information is utilized only for the

specific purposes all owed under the terns of the aqgreenent;

(h) The contractor shall not gain any proprietary right to or
interest in any i nfornation provided by the agency and shall not assign

its interest in the agreenent or any portion thereof to any person

corporation, partnership, association, or organization of any Kkind;

(i) The contractor accepts full responsibility and liability for
any violations of the agreement by the contractor or any officer

enpl oyee, or agent of the contractor and any such violation shall

result in imediate termnation by the agency of all information

provided to the contractor or any officer, enployee, or agent of the

contractor in any formand i nmmediate forfeiture to the agency of any

agency-provided information, in any form held by the contractor or any

officer, enployee, or agent of the contractor: and

(i) _The agency reserves the right to seek or inpose all other
lawful renedies and penalties for any violation of this agreenent by

the contractor, or any officer, enployee, or agent of the contractor.

NEW SECTION.. Sec. 5. A new section is added to chapter 42.17 RCW
to read as foll ows:
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A person who knowi ngly uses or discloses personally identifiable
information in violation of an agreenent under RCW 42.17.300(2) is
subject to a civil penalty not to exceed ten thousand dollars for each
violation or one dollar per name used, whichever is greater, and | oss
of access to public records for business purposes for up to five years.

This section shall be enforced under the applicable provisions of
RCW 42. 17. 400.

Sec. 6. RCW42.17.310 and 1996 ¢ 305 s 2, 1996 c 253 s 302, 1996
c 191 s 88, and 1996 c 80 s 1 are each reenacted and anended to read as
fol |l ows:

(1) The followi ng are exenpt from public inspection and copyi ng:

(a) Personal information in any files naintained for students in
public schools, patients or clients of public institutions or public
heal t h agencies, or welfare recipients.

(b) Personal information in files maintained for enployees,
appoi ntees, or elected officials of any public agency to the extent
t hat disclosure would violate their right to privacy.

(c) Information required of any taxpayer in connection with the
assessnent or collection of any tax if the disclosure of the
information to other persons would (i) be prohibited to such persons by
RCW82.32.330 or (ii) violate the taxpayer’s right to privacy or result
in unfair conpetitive di sadvantage to the taxpayer.

(d) Specific intelligence information and specific investigative
records conpiled by investigative, |aw enforcenent, and penology
agencies, and state agencies vested with the responsibility to
di sci pline nmenbers of any profession, the nondisclosure of which is
essential to effective |aw enforcement or for the protection of any
person’s right to privacy.

(e) Information revealing the identity of persons who are w tnesses
to or victinms of crime or who file conplaints with investigative, |aw
enforcenment, or penology agencies, other than the public disclosure
comm ssion, if disclosure would endanger any person’s life, physica
safety, or property. If at the tinme a conplaint is filed the
conplainant, victimor witness indicates a desire for disclosure or
nondi scl osure, such desire shall govern. However, all conplaints filed
with the public disclosure comm ssion about any elected official or
candi date for public office nust be nade in witing and signed by the
conpl ai nant under oat h.

15
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(f) Test questions, scoring keys, and other exam nation data used
to adm nister a license, enploynent, or academ c exam nati on.

(g) Except as provided by chapter 8.26 RCW the contents of real
estate appraisals, made for or by any agency relative to the
acquisition or sale of property, until the project or prospective sale
is abandoned or wuntil such tinme as all of the property has been
acquired or the property to which the sale appraisal relates is sold,
but in no event shall disclosure be denied for nore than three years
after the appraisal

(h) Valuable fornulae, designs, drawings, and research data
obt ai ned by any agency within five years of the request for disclosure
when di scl osure woul d produce private gain and public | oss.

(1) Prelimnary drafts, notes, recomendations, and intra-agency
menor anduns i n which opinions are expressed or policies fornmul ated or
recommended except that a specific record shall not be exenpt when
publicly cited by an agency in connection with any agency acti on.

(Jj) Records which are relevant to a controversy to which an agency
is a party but which records would not be available to another party
under the rules of pretrial discovery for causes pending in the
superior courts.

(k) Records, maps, or other information identifying the | ocation of
archaeol ogical sites in order to avoid the looting or depredation of
such sites.

(I') Any library record, the primary purpose of whichis to maintain
control of library materials, or to gain access to information, which
di scl oses or could be used to disclose the identity of a library user.

(m Financial information supplied by or on behalf of a person
firm or corporation for the purpose of qualifying to submt a bid or
proposal for (i) a ferry system construction or repair contract as
required by RCW 47.60.680 through 47.60.750 wor (ii) highway
construction or inprovenent as required by RCW47.28. 070.

(n) Railroad conpany contracts filed prior to July 28, 1991, with
the utilities and transportati on conm ssi on under RCW81. 34. 070, except
that the sunmaries of the contracts are open to public inspection and
copying as otherw se provided by this chapter.

(o) Financial and commercial information and records supplied by
private persons pertaining to export services provided pursuant to
chapter 43.163 RCWand chapter 53.31 RCW and by persons pertaining to
export projects pursuant to RCW43. 23. 035.

16
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(p) Financial disclosures filed by private vocational school s under
chapters 28B. 85 and 28C. 10 RCW

(q) Records filed with the utilities and transportati on conm ssion
or attorney general under RCW80.04. 095 that a court has determ ned are
confidential under RCW 80. 04. 095.

(r) Financial and conmmercial information and records supplied by
busi nesses or individuals during application for |oans or program
services provided by chapters 43.163, 43.160, 43.330, and 43. 168 RCW
or during application for economc developnent |oans or program
servi ces provided by any | ocal agency.

(s) Menbership lists or lists of nenbers or owners of interests of
units in timeshare projects, subdi vi si ons, canping resorts,
condom niuns, |and developnents, or comon-interest comunities
affiliated with such projects, regulated by the departnent of
licensing, in the files or possession of the departnent.

(t) Al applications for public enploynent, including the nanes of
applicants, resunes, and other related materials submtted with respect
to an applicant.

(u) The residential addresses and residential tel ephone nunbers of
enpl oyees or volunteers of a public agency which are held by the agency
i n personnel records, enploynent or volunteer rosters, or mailing lists
of enpl oyees or vol unteers.

(v) The residential addresses and residential tel ephone nunbers of
the custoners of a public utility contained in the records or lists
held by the public utility of which they are custoners.

(w) (i) The federal social security nunmber of individuals governed
under chapter 18.130 RCWnaintained in the files of the departnent of
heal th, except this exenption does not apply to requests nmade directly
to the departnent from federal, state, and |ocal agencies of
gover nnent and national and state |icensing, credenti al i ng,
i nvestigatory, disciplinary, and exam nation organi zations; (ii) the
current residential address and current residential tel ephone nunber of
a health care provider governed under chapter 18.130 RCWnai ntained in
the files of the departnent, if the provider requests that this
information be wthheld from public inspection and copying, and
provides to the departnent an accurate alternate or business address
and busi ness tel ephone nunber. On or after January 1, 1995, the
current residential address and residential telephone nunber of a
health care provider governed under RCW 18.130. 140 nmaintained in the

17
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files of the departnent shall automatically be withheld from public
i nspection and copying unless the provider specifically requests the
information be released, and except as provided for under RCW
42.17.260(9).

(x) Information obtained by the board of pharmacy as provided in
RCW 69. 45. 090.

(y) Information obtained by the board of pharmacy or the departnent
of health and its representatives as provided in RCW 69.41. 044,
69. 41. 280, and 18. 64. 420.

(z) Financial information, business plans, exam nation reports, and
any information produced or obtained in evaluating or examning a
busi ness and industrial devel opnent corporation organized or seeking
certification under chapter 31.24 RCW

(aa) Financial and comrercial information supplied to the state
i nvestnment board by any person when the information relates to the
investnment of public trust or retirenent funds and when disclosure
woul d result in loss to such funds or in private loss to the providers
of this information.

(bb) Financial and val uabl e trade i nformati on under RCW51. 36. 120.

(cc) dient records maintained by an agency that is a donestic
vi ol ence program as defined in RCW70.123. 020 or 70.123.075 or a rape
crisis center as defined in RCW70.125. 030.

(dd) Information that identifies a person who, while an agency
enpl oyee: (i) Seeks advice, under an informal process established by
the enploying agency, in order to ascertain his or her rights in
connection with a possible unfair practice under chapter 49.60 RCW
against the person; and (ii) requests his or her identity or any
identifying informati on not be discl osed.

(ee) Investigative records conpiled by an enploying agency
conducting a current investigation of a possible unfair practice under
chapter 49.60 RCWor of a possible violation of other federal, state,
or local laws prohibiting discrimnation in enploynent.

(ff) Business related information protected frompublic inspection
and copyi ng under RCW 15. 86. 110.

(gg9) Financial, conmercial, operations, and technical and research
informati on and data submtted to or obtained by the clean Washi ngton
center in applications for, or delivery of, program services under
chapter 70.95H RCW
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(hh) Information and docunents created specifically for, and
coll ected and mai ntained by a quality i nprovenent commttee pursuant to
RCW 43. 70. 510, regardless of which agency is in possession of the
i nformati on and docunents.

(1i) Personal information in files maintained in a data base
created under RCW 43. 07. 360.

(jJ) Conputer prograns and software devel oped by agenci es al one or

in partnership with other public and private entities. For the

pur poses of this chapter, software is the progranm ng source codes or

object codes developed by an agency or developed by a private

contractor for an agency. However, infornmation contained in_ or

accessible through those conputer prograns and software that is

di scl osabl e under state law is not exenpt from disclosure and those

conputer prograns and software may be used to search or inspect such

information under this subsection (1)(jj).

(2) Except for information described in subsection (1)(c)(i) of
this section and confidential inconme data exenpted from public
i nspection pursuant to RCW 84.40.020, the exenptions of this section
are inapplicable to the extent that information, the disclosure of
whi ch woul d vi ol ate personal privacy or vital governnental interests,
can be deleted fromthe specific records sought. No exenption may be
construed to permt the nondisclosure of statistical information not
descriptive of any readily identifiable person or persons.

(3) Inspection or copying of any specific records exenpt under the
provisions of this section may be permtted if the superior court in
the county in which the record is maintained finds, after a hearing
with notice thereof to every person in interest and the agency, that
the exenption of such records is clearly unnecessary to protect any
i ndi vidual’s right of privacy or any vital governnental function.

(4) Agency responses refusing, in whole or in part, inspection of
any public record shall include a statenent of the specific exenption
authorizing the withholding of the record (or part) and a brief
expl anation of how the exenption applies to the record w thhel d.

Sec. 7. RCW 43. 105. 310 and 1996 ¢ 171 s 15 are each anended to
read as foll ows:

(1) State agencies and local governnents that collect and enter
information concerning individuals into electronic records and
informati on systens that will be wi dely accessi ble by the public under
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RCW 42.17.020 shall ensure the accuracy of this information to the
extent possible. To the extent possible, information nust be coll ected
directly from and with the consent of, the individual who is the
subject of the data. Agencies shall establish procedures for
correcting inaccurate information, including establishing nmechani sns
for individuals to review information about thenselves and recomend
changes in information they believe to be i naccurate. The inclusion of
personal information in electronic public records that is wdely
avai l abl e to the public should include informati on on the date when the
data base was created or nost recently updated. | f personally
identifiable information is included in electronic public records that
are made wi dely avail able to the public, agencies nmust followretention
and archival schedul es in accordance with chapter 40.14 RCW retaining
personally identifiable information only as | ong as needed to carry out
t he purpose for which it was coll ected.

(2) State agencies and |ocal governnents that collect personally
identifiable information that is subject to disclosure under chapter

42.17 RCW or other law shall, to the extent practicable, post or

publish public notice that the i nfornati on gathered may be di scl osabl e

as a public record. The agency-specific public notice will reflect the

commbn uses of such records. Upon request, state agencies and | oca

governnents shall provide a witten statenent regarding the

ci rcunst ances under whi ch specific personally identifiable information

may be disclosed to the public or for business purposes.

NEW SECTI ON. Sec. 8. A new section is added to chapter 42.17 RCW
to read as foll ows:

The provisions of 18 U.S.C. Sec. 2721 and chapter . . . (Substitute
Senate Bill No. 5718), Laws of 1997 prevail over any conflicting
provi sions of chapter . . ., Laws of 1997 (this act)."

EHB 1891 - S AMD - 476

By Senators Rossi, Haugen, and Horn

On page 1, beginning on line 2 of the title, after "form" strike
the remainder of the title and insert "anending RCW 42.17.020 and
43. 105. 310; reenacting and anending RCW 42.17.260, 42.17.300, and
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1 42.17.310; adding new sections to chapter 42.17 RCW creating a new
2 section; and prescribing penalties.™

~-- END ---
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