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6515-S. E AMH EN H5318. 1

ESSB 6515 - H COW AMD NOT ADOPTED 3- 06-98

By Commttee on Energy & Utilities

Strike everything after the enacting clause and insert the
fol | ow ng:

"NEW SECTION. Sec. 1. The legislature finds that technol ogical
devel opnments have nade tel ecommunications evernore inportant to the
health, safety, and welfare of the people of this state and to the
efficient and cost-effective conduct of the state’s econony. The pace
of technol ogical change is expected to continue and increase in the
future. Massive investnent in telecommunications infrastructure wll
be required to nmake the benefits of technol ogi cal devel opnent avail abl e
to the people of the state. This is particularly true if the nodern
infrastructure is to reach all parts of the state, rural as well as
ur ban.

The legislature also finds it necessary to clarify policies on use
of public rights of way in order to recognize and foster the changes
that are occurring in tel econunicati ons.

The | egislature declares that governnent policies for the use of
public rights of way should preserve a safe and efficient
transportati on system and encourage investnent in and devel opnent of
the infrastructure needed for | eadi ng-edge applications in
t el ecommuni cati ons. These policies will also serve as an inportant
means of econom c devel opnent, allow ng the state to remain conpetitive
in national and international markets and to attract jobs to, and
devel op robust economes in, its rural and underdevel oped areas.

The |l egislature further declares that growh in economc activity
resulting from right of way policies that are consistent with the
state’s transportation needs and encourage the deploynent of
tel ecommuni cations infrastructure will create new jobs and busi ness
opportunities as well as bring better service and |lower prices to
consuners. State and | ocal governnment will benefit by the availability
of inproved services and the creation of a larger and nore stable
revenue base.
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The | egislature declares that rights of way are dedicated to and
purchased or held by the governnent for the use of the public in
transportation, the delivery of utility services, and comerce; that
government is responsible for protecting these rights of way for these
public purposes; and that the wuse of these rights of way by
tel ecommuni cations facilities is inmportant for the protection and
advancenent of the public’'s welfare.

The | egislature intends that governnents rely on construction and
devel opment regulations that apply generally and wuniformy to
construction both inside and outside the public right of way to the
extent possible in connection with use of the public right of way for
tel ecommuni cation facilities. It is the intent of the | egislature that
if franchises are used, they only be used to coordinate construction
and devel opnent regulations, permts, and the requirements of such
other laws as specifically apply to rights of way and that franchises
not be used to inpose duplicative requirenments on authorized users of
the rights of way.

It is the intent of the legislature to pronote policies that
recogni ze the introduction of conpetition in telecommunications, and
that will result innewentrants into this industry, w thout needl essly
changi ng or suppl anting existing codes, regul ati ons, and standards. As
addi tional conpanies seek to locate their facilities in public rights
of way, it is incunbent on |ocal governnent to establish uniform
clear, conpetitively neutral, and nondiscrimnatory rules for use of
the public right of way. However, the |egislature does not intend for
any provision of this act to be construed as changing existing
authority of counties, cities, or towns to regulate through |oca
zoning authority consistent with these principles.

It is the policy of the | egislature that fees and charges | evi ed by
| ocal governnments on the tel econmuni cations industry for use of public
rights of way and for permts and licenses required for construction,
repair, mai nt enance, use, and operation of facilities for
t el ecommuni cati ons shall not be a means of raising general revenue. It
is theintent of the legislature and the policy of this state that fees
for necessary permts and licenses do not exceed the actual costs
incurred in receiving, considering, and issuing the permts and
| icenses, and inspecting work in the right of way. It is the intent of
the legislature and the policy of this state that fees for necessary
permts and |icenses do not exceed the actual costs incurred in
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receiving, considering, and issuing permts and |licenses, in inspecting
plans for and construction in the right of way, in mintaining the
records necessary to identify facilities located in the right of way
and to prevent interferences anong facilities, and in preparing a
detail ed statenment under chapter 43.21C RCW The | egi sl ature does not
intend this act to change the | aw governing repair and restoration of
the right of way made necessary by construction, repair maintenance,
and other work in the right of way by authorized users.

It is the intent of the legislature that no provision of this act
be construed as changing existing authority of the state, counties,
cities, and towns to regul ate by the exercise of |ocal or state police
power in the furtherance of the public health, safety, and welfare.

NEW SECTI ON. Sec. 2. Unless the context clearly requires
otherwi se, the definitions in this section apply throughout chapter

., Laws of 1998 (this act).

(1) "Authorized facilities" nmeans all of the plant, equipnent,
fixtures, appurtenances, antennas, and other facilities necessary to
furnish and deliver telecomunications services, including but not
l[imted to poles with crossarns, poles wi thout crossarns, wires, |ines,
conduits, cables, comunication and signal |ines and equi pnent, braces,
guys, anchors, vaults, and all attachnents, appurtenances, and
appl i ances necessary or incidental to the distribution and use of
t el ecommuni cati ons servi ces.

(2) "Authorized user” nmeans any person providi ng tel econmuni cati ons
or cable television service for hire, sale, or resale to the genera
public, consistent wwth federal, state, and | ocal |aw.

(3) "Cabl e tel evision service" neans the one-way broadcast or cable
transm ssion of television or radio signals.

(4) "Public right of way" neans roads, streets, and highways,
including limted access highways but does not include structures
| ocated within the right of way, |ands nmanaged by the state parks and
recreation conmssion, federally granted trust |ands, or forest board
trust lands. "Public right of way" does not include private property
except to the extent easenent rights have been granted for roads,
streets, and hi ghways.

(5) "Telecomunications service" nmeans the transm ssion of
information by wire, radio, optical cable, electromagnetic, or other
simlar neans for the public. For the purpose of this subsection
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"informati on" neans know edge or intelligence represented by any form
of witing, signs, signals, pictures, sounds, or any other synbols.

NEWSECTION. Sec. 3. (1) An authorized user may erect, construct,
support, attach, connect, stretch authorized facilities between,
mai ntain, repair, replace, and operate and use authorized facilities
i n, upon, over, under, along, across, and through public rights of way
at its own expense. These authorized facilities shall be installed and
mai ntained within public rights of way in such a manner and at such
points as not to i ncomobde the public use of the rights of way, and in
accordance with federal and state | aws and appropriate and applicabl e
codes, regul ati ons, and standards adopted by the state and by counti es,
cities, and towns not inconsistent with those | aws. In addition, a
personal w rel ess communication facility may not obstruct or ot herw se
interfere wwth views of significant features observable froma hi ghway,
road, or street. An authorized user shall ensure that its authorized
facilities neet, and are maintained in a manner so that the facilities
continue to neet, applicable federal and state safety l|aws and
standards including, but not limted to, collision standards.

(2) Nothing in this section anmends, repeals, or otherw se nodifies
any law requiring authorized users to obtain all permts required for
the installation of authorized facilities as required by the state and
by counties, cities, and towns.

(3) Nothing in this section creates, nodifies, or dimnishes the
priority of use for authorized facilities over other users of the right
of way for wutility purposes or other purposes subject to |[ocal
franchise or permt.

(4) Nothing in this section creates a right to attach to or use a
facility or structure, or to use public property that is not a public
right of way, wthout the explicit approval of, and under such
conditions as may be agreed to by, the owner of such a facility,
structure, or property.

(5) Nothing in this section shall be construed as creating or
expanding: (a) Liabilities of the state, counties, cities, or towns
regardi ng the construction, installation, maintenance, or renoval of
aut horized facilities; or (b) duties owed by the state, counties
cities, or towmns to authorized users to construct, install, maintain,
or renove authorized facilities. |In addition, nothing in this section




© 00 N O Ol bW

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

shal |l be construed as extending any liability of the state, counties,
cities, or towms to any third party user of authorized facilities.

NEW SECTION. Sec. 4. (1) Neither the state nor any county, city,
or town may adopt or enforce regulations relating to authorized users
in public rights of way that:

(a) Discrimnate or have the effect of discrimnating anong
simlarly situated authorized users or authorized facilities;

(b) Conflict with: (i) Federal and state public service laws; (ii)
federal or state |laws, rules, and regulations that specifically apply
to the design, construction, and operation of authorized facilities; or
(ii1) federal or state worker safety and public safety | aws, rul es, and
regul ati ons;

(c) Regul ate services of authorized users based upon the content or
type of signals that are carried or are capable of being carried over
t he tel ecomuni cations facilities, except where specifically authorized
in state or federal |aw

(d) Inpose regulatory requirenents that regul ate the services and
busi ness operations of the authorized user, except where specifically
authorized in state or federal |aw, or

(e) Provide for a period that exceeds one hundred twenty days
between filing a conplete application for a permt and issuance or
denial of the permt, or otherwise unreasonably delay work by
aut hori zed users on authorized facilities in the public right of way
except that this subsection does not preclude (i) specific procedures
to assure cooperation of and anong aut hori zed users doing work within
the right of way that provide reasonabl e opportunities for scheduling
of work, including advance notice of planned work, and do not i npose
unreasonabl e barriers to entry; and (ii) a schedule established with
the agreenent of the applicant. Before issuing a permt, the state,
county, city, or town shall make a finding that approval of the permt
is consistent wth easenent rights, if any, granted for public right of
way.

(2) To the maxi numextent feasible, if franchises are applicable to
t el ecomruni cati ons conpanies, they shall be used only to coordinate
construction and devel opnent regul ati ons and permts, and requirenents
i nposed and permts required under other laws relating to streets,
roads, and highways. Franchi ses shall not be wused to require
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additional permts, conditions, or requirenents that duplicate those
requi red under other | aws.

(3) Counties, cities, and towns are encouraged to develop
procedures to provide interim authorizations for the installation of
authorized facilities and process a conplete permt, where the tineline
to conplete such a permit or an agreenent is expected to exceed one
hundred twenty days, but the issuance and renewal s of franchises and
related permts for cable television service shall be governed by
federal |aw

(4) Counties, cities, and towns are encouraged to work together
wi th industry, using the experience of the industry and those counti es,
cities, and towns that have adopted wirel ess regul ati ons, to devel op by
January 1, 1999, a nodel ordinance for the siting of wreless
t el ecomuni cations facilities.

NEW SECTION. Sec. 5. (1) Except as provided in subsection (2) of
this section, neither the state nor any county, city, or town shal
pl ace a noratorium on the acceptance and processing of applications,
permtting, construction, maintenance, repair, replacenent, extension,
operation, or use of any personal w reless communi cation facility that
is authorized under sections 2 through 6 of this act follow ng the
effective date of this section. An existing noratoriumthat expires
followng the effective date of this section shall not be extended in
whol e or in part.

(2)(a) Acity or town incorporated after the effective date of this
section shall be permtted to inpose one noratorium that shall not
exceed one hundred ei ghty days and shall not be extendable.

(b) Upon the expiration of a noratorium authorized by (a) of this
subsection, the authorizing city or town is subject to subsection (1)
of this section.

(3) Except as otherw se provided in subsection (2) of this section,
this section applies to noratoriunms one hundred twenty days after the
adoption of a nodel ordinance under section 4(3) of this act or on
April 1, 1999, whichever occurs first.

(4) This section expires April 1, 2004.

NEW SECTION. Sec. 6. (1) Neither the state nor any county, city,
or town nmay inpose, denmand, or accept any conpensation from an
aut hori zed user, whether by fee, charge, license, rent, franchise, or
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use of authorized facilities at other than established, industry
standard charges, provision of in-kind services by authorized users
W t hout conpensation or at bel ow-nmarket rates, or by any other manner
for the use or occupancy of public rights of way for authorized
facilities.

(2) Except as otherw se provided in this section, no fee, charge,
or other conpensation permtted for any act authorized by sections 2
through 6 of this act may recover nore than the direct adm nistrative
expenses actually incurred by the state, county, city, or towm in: (a)
Recei vi ng and approvi ng a constructi on or devel opnment permt, including
noti fying adjoining property owners as required by section 7 of this
act; (b) inspecting plans and construction; (c) naintaining records of
facilities located in the right of way; or (d) preparing a detailed
stat enent under chapter 43.21C RCW

(3) This section does not dimnish, increase, alter, or otherw se
affect the authority of the state or of counties, cities, or towms with
respect to the repair or restoration of rights of way.

(4) This section does not preclude a county, city, or town from
i ssuing franchi ses and inposing franchise requirenents and fees, and
enforcing nutually agreed-upon franchise terns and conditions, for
cabl e services as allowed by federal |aw

(5 This section does not anend, repeal, or nodify any |aw
governing the taxing authority of cities or towns.

(6) The limtations in this section do not apply to agreenments for
the use of public property that is not a public right of way or for the
use of facilities in the right of way.

NEW SECTI ON. Sec. 7. A local governnent by ordinance or
resolution shall provide for admnistrative review and approval and
exclude the following project permts from the provisions of RCW
36. 70B. 060 t hrough 36. 70B. 090, 36. 70B. 110, and 36. 70B. 130: (1) Siting
of a personal wireless communication facility in a public right of way,
if the facility is a whip antenna of no nore than six feet and is to be
nmount ed on an existing utility pole or other existing structure; or (2)
siting of an authorized facility as defined in section 2 of this act in
a public right of way if that facility wll be canouflaged or entirely
screened from vi ew.
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NEW SECTI ON. Sec. 8. A county, city, or town shall notify
adj oi ni ng property owners when an authorized facility is to be erected
or constructed in, upon, over, under, along, across, or through a
public right of way.

NEW SECTI O\ Sec. 9. Any person with a concern about an
authorized facility located in a public right of way may file a report
of the concern with the clerk of the board of county comm ssioners if
the right of way is located in an unincorporated area, with the city
clerk, if the right of way is located in acity, or wwth the tow clerk
if the right of way is located in a town. |If the authorized facility
that is the subject of the concernis |ocated in a public right of way
managed by a state agency, the clerk shall forward a copy of the report
to that agency.

NEW SECTI ON. Sec. 10. A new section is added to chapter 35.21 RCW
to read as foll ows:

Each city or town is subject to the requirenents and restrictions
regardi ng tel ecomuni cations services and public rights of way under
sections 2 through 9 of this act. However, sections 2 through 9 of
this act do not limt or nodify the applicability of chapters 35.77
35.78, 36.70A, and 43.21C RCW

NEW SECTION. Sec. 11. A new section is added to chapter 35A. 21
RCWto read as foll ows:

Each code city is subject to the requirenents and restrictions
regardi ng tel ecomuni cations services and public rights of way under
sections 2 through 9 of this act. However, sections 2 through 9 of
this act do not [imt or nodify the applicability of chapter 36.70A
RCW

NEWSECTION. Sec. 12. A new section is added to chapter 36.01 RCW
to read as foll ows:

Each county is subject to the requirenments and restrictions
regardi ng tel ecomuni cations services and public rights of way under
sections 2 through 9 of this act. However, sections 2 through 9 of
this act do not Ilimt or nodify the applicability of chapters 36.55,
36.70, 36.70A, 36.75, 36.78, 36.80, 36.81, and 36.86 RCW
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NEWSECTI ON. Sec. 13. Sections 2 through 6 of this act constitute

a new chapter in Title 47 RCW

NEW SECTI O\ Sec. 14. If any provision of this act or its

application to any person or circunstance
remai nder of the act or the application of
persons or circunstances is not affected.”

Correct the title.

~-- END ---

is held invalid, the
the provision to other



