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2050-S AVH MAST H2794. 2

SHB 2050 - H AVD 206 ADOPTED 3-14-97
By Representative Mastin

Strike everything after the enacting clause and insert the
fol | ow ng:

"Sec. 1. RCW 90.03.380 and 1996 c¢ 320 s 19 are each anended to
read as foll ows:

(1) The right to the use of water which has been applied to a
beneficial use in the state shall be and remain appurtenant to the | and
or place upon which the sanme is used: PROVI DED, HOWEVER, That said
right may be transferred to another or to others and becone appurtenant
to any other land or place of use without |loss of priority of right
theretof ore established i f such change can be nade wi t hout detrinent or
injury to existing rights. The point of diversion of water for
beneficial use or the purpose of use may be changed, if such change can
be made wi thout detriment or injury to existing rights. Bef ore any
transfer of such right to use water or change of the point of diversion
of water or change of purpose of use can be nade, any person having an
interest in the transfer or change, shall file a witten application
therefor wwth the departnment, and sai d application shall not be granted
until notice of said application shall be published as provided i n RCW
90.03.280. |If it shall appear that such transfer or such change may be
made without injury or detrinment to existing rights, the departnent
shall issue to the applicant a certificate in duplicate granting the
right for such transfer or for such change of point of diversion or of
use. The certificate so issued shall be filed and be made a record
with the departnent and the duplicate certificate issued to the
applicant may be filed with the county auditor in |like manner and with
the sanme effect as provided in the original certificate or permt to
di vert water.

(2) If an application for change proposes to transfer water rights

fromone irrigation district to another, the departnent shall, before
publication of notice, receive concurrence fromeach of the irrigation
districts that such transfer or change wll not adversely affect the
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ability to deliver water to other |andowners or inpair the financial
integrity of either of the districts.

(3) A change in place of use by an individual water user or users
of water provided by an irrigation district need only receive approval
for the change fromthe board of directors of the district if the use
of water continues within the irrigation district, and when water is
provided by an irrigation entity that is a nenber of a board of joint
control created under chapter 87.80 RCW approval need only be received
fromthe board of joint control if the use of water continues within
the area of jurisdiction of the joint board and the change can be nade
wi thout detrinment or injury to existing rights.

(4) Any right represented by an application for a water right for
which a permt for water use has not been issued by the tine a transfer
or change is approved under this section shall not be construed as
being injured or detrinentally affected by the transfer or change.

(5) This section shall not apply to trust water rights acquired by
the state through the funding of water conservation projects under
chapter 90.38 RCWor RCW 90.42.010 through 90. 42. 070.

Sec. 2. RCW90.44.100 and 1987 c¢ 109 s 113 are each anended to
read as foll ows:

After an application to, and upon the i ssuance by the departnent of
an anendnent to the appropriate permt or certificate of ground water
right, the holder of a valid right to withdraw public ground waters
may, without losing his priority of right, construct wells or other
means of wthdrawal at a new location in substitution for or in
addition to those at the original |ocation, or he may change t he manner
or the place of use of the water: PROVI DED, HOWEVER, That such
amendnent shall be issued only after publication of notice of the
application and findings as prescribed in the case of an original
application. Such anmendnent shall be issued by the departnent only on
the conditions that: (1) The additional or substitute well or wells
shall tap the sanme body of public ground water as the original well or
wells; (2) use of the original well or wells shall be discontinued upon
construction of the substitute well or wells; (3) the construction of
an additional well or wells shall not enlarge the right conveyed by the
original permt or certificate; and (4) other existing rights shall not
be i npaired. The departnent nay specify an approved manner of
construction and shall require a showi ng of conpliance with the terns
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of the amendnent, as provided in RCW 90.44.080 in the case of an
original permt.

Any right represented by an application for a water right for which
a permt for water use has not been issued by the tinme an anendnent is
approved under this section shall not be construed as bei ng inpaired by
t he anendnent.

NEW SECTION. Sec. 3. A new section is added to chapter 90. 03 RCW
to read as foll ows:

(1) I'n making a determ nation of inpairnent:

(a) The availability of water and the effect of granting a water
right permt, transfer, change, or anmendnent are those that exist with
the incorporation of the effects of any inpoundnent to be provided by
the applicant under RCW 90.03.255 or 90.44.055 or any other water
supply augnentation or mtigation to be provided by the applicant as
part of his or her application for a water right permt, transfer,
change, or anendnent.

(b) The exi stence of hydraulic continuity between ground water and
a surface body of water does not, in itself, constitute the inpairnent
of an existing water right in the surface water body by a proposed
permt for a ground water right or an anendnent to a ground water
right.

(c) The departnent shall take into consideration seasonal
variations in water supply and in the recharge of surface and ground
wat er bodi es.

(d) Inmpairment of an existing water right in a surface body of
wat er by a proposed permt for a ground water right or for an amendnent
to a ground water right does not exist if the withdrawal of water under
the permt or anmendnent would reduce wthin one hundred years the
supply of water to the surface water body by | ess than one-tenth of one
percent of the annual rate of ground water w thdrawal proposed under
the permt or anendnent. In considering the cunulative effects of
mul tiple applications for such permts and anendnents and of ground
water rights that are junior to the existing water rights in the
surface water body, the departnent nmay find inpairnent by those
applications that would, taken in the order of their priority dates,
cause a reduction in the supply of water to the surface water body by
one percent or nmore wthin one hundred years and would, by that
reduction, result in the inpairnment of existing water rights.
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(2) As used in this section:

(a) "Determ nation of inpairnment” neans a determ nati on nmade by t he
departnment as to whether the issuance of a water right permt under
this chapter or chapter 90.44 RCW or whether the approval of a
transfer, change, or anmendnent under RCW 90.03. 380 or 90.44.100 woul d
injure or inpair existing water rights or would conflict with or be
detrinmental to existing water rights;

(b) "lnpairnment” nmeans an injury or inpairnment of existing water
rights or a conflict with or detrinent to existing water rights; and

(c) "Existing water rights" includes, but is not limtedto, rights
to the diversion, withdrawal, storage, and use of water existing before
a determnation of inpairnent, instream or base flows set by the
departnment by rule before a determ nation of inpairnment, and any fl ows
determ ned to be necessary by the departnent under RCW 75. 20. 050.

(3) The rule of inpairnment provided by subsection (1)(d) of this
section is provided for water allocation decisions made by the
departnment and is provided to adjust for the uncertainty that is
i nherent in evaluating the effects of proposed ground water w t hdrawal s
on surface water bodies. It does not provide a standard for review ng
any claimmade by a person with a senior water right in superior court
or in an appeal of a superior court decision that the person’s senior
water right is inpaired or injured by the use of any junior water right
or that the use of a junior water right conflicts with or is
detrinmental to the use of the person’s senior water right. A decision
by a superior court regarding any clai mof inpairnment of existing water
rights shall be nade based on the preponderance of the evidence
presented. The superior court shall consider any such claimde novo
and shall not grant deference to determ nati ons that may have been nmade
by the departnment or by the pollution control hearings board regarding
such a claim

NEWSECTI ON. Sec. 4. A newsection is added to chapter 43.21B RCW
to read as foll ows:

In appeals involving a decision or order of the hearings board
regarding a determnation of inpairnment made by the departnent of
ecology or regarding the inpairnent of existing water rights, the
appeal to superior court shall be de novo. A decision by a superior
court regarding a determnation of inpairnment or the inpairnent of
exi sting water rights shall be made based on the preponderance of the
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evi dence presented. The superior court shall not grant deference to a
determ nati on nmade by the departnment of ecology or by the pollution
control hearings board regarding such a determnation or such
inmpairnment. Appellate review of a decision of the superior court may
be sought as in other civil cases.

As used in this section, "determnation of inpairnent,"”
"inmpairment," and "exi sting water rights" have the neani ngs provi ded by
section 3 of this act."

Correct the title.

~-- END ---



