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Brief Description: Authorizing sobriety checkpoint programs.
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HOUSE COMMITTEE ON JUDICIARY
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Staff: Lidia Mori (786-7755)
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BACKGROUND:

Law enforcement agencies, including some in this state, have
from time to time set up roadblocks to check motorists for
drunkenness. When motorists are stopped they are observed for
evidence of drinking and may ultimately be arrested for DWI.
Supporters of these sobriety checkpoints argue that they are
a minor inconvenience to the general public and are a highly
visible deterrent to drunken driving regardless of how many
arrests actually result from them. Opponents argue that
checkpoints are intrusive to the privacy of the public and
that they typically result in the arrest of only about 1
percent of the motorists stopped.

Sobriety checkpoints have met with varying fates when
challenged in court. In 1990, the United States Supreme Court
upheld a Michigan State Police checkpoint program. The court
held that the checkpoints did not violate the Fourth Amendment
to the U.S. Constitution. However, in Washington State the
State Supreme Court declared a city of Seattle sobriety
checkpoint program to be unconstitutional under the state’s
Constitution.

In Seattle v. Mesiani , 110 Wn.2d 454, (1988), the State
Supreme Court held that Seattle’s checkpoint program violated

Article I, Section 7 of the State Constitution. The court
declared, as it has in other decisions as well, that Article

I, Section 7 of the State Constitution provides greater
protection against searches and seizures than does the Fourth
Amendment to the U.S. Constitution. Article I, Section 7
provides:

No person shall be disturbed in his private affairs, or
his home invaded, without authority of law.
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The court reasoned that: first, a person in an automobile has
a "privacy interest" that is protected by the Constitution;
second, sobriety checkpoint stops are "searches and seizures”
within the meaning of the Constitution; and third, sobriety
checkpoints must have the "authority of law" required by
Article I, Section 7. The court held specifically that the
Seattle program lacked authority of law.

The concurring opinion in the Mesiani case agrees that the
Seattle program is unconstitutional, but would allow a
properly drafted state law or local ordinance to provide the
necessary "authority of law" under Article |, Section 7.
However, the concurrence expressed fear that the majority
opinion requires judicial authorization for any program,
thereby making it impossible to authorize sobriety checkpoints
through statutes or ordinances. Under court rules, a judicial
warrant may be issued to search for and seize evidence of a
crime only if the court determines there is probable cause for

the evidence to be seized.

SUMMARY:

The State Patrol and local law enforcement agencies are
authorized to establish sobriety checkpoints to assist in
detecting and prosecuting drivers for DWI. Criteria are
imposed for the conduct of checkpoints. Judicial review for
compliance with the criteria, and judicial issuance of a
search warrant are required.

Any agency conducting a sobriety checkpoint program must
publish written procedures for operation of the program. The
procedures must reflect at least the minimum privacy
protections set out in the act. Those minimums include:

1. Training of personnel who are to conduct checkpoints;

2. Agency management selection of a checkpoint’s location at
least two weeks in advance based on objective data
related to maximizing contact with DWI offenders;

3. Checkpoints may be conducted only between the hours of 9
p.m. and 3 a.m,

4, Procedures must insure timely processing of drivers to
minimize inconvenience;

5. Checkpoints must be supervised by officers with the rank
of sergeant or above;

6. Only marked vehicles and uniformed officers may be used
at a checkpoint;

7. Checkpoint locations must provide adequate lighting and
off-road parking;

8. Adequate warning signs and flares must be used to alert
drivers when they are approaching a checkpoint;
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9. Stops of vehicles at a checkpoint must be completely
random;

10. Checkpoints must be conducted only at fixed locations;

11. Officers who conduct checkpoints may ask certain
guestions and make observations related to DWI, driver’'s
licenses, proof of insurance and use of seat belts.
However, while arrests may be made for DWI, only warnings
may be issued for failure to have a license or proof of
insurance, or for failure to wear a seat belt. Officers
are not allowed to make a visual check of the vehicle
interior or of the passengers without specific probable
cause.

12. The location and time of checkpoints must be publicized
at least four days in advance of an operation.

A superior court judge must review each checkpoint program.
If the judge finds that the program meets the minimum
requirements of the act and will not be operated on an
interstate highway or close to any other checkpoint, then the
judge shall issue an areawide search warrant.

There is a presumption of inadmissibility of any evidence
obtained at a checkpoint other than evidence of DWI.  To
overcome this presumption, the prosecution must demonstrate by
clear and convincing evidence that there was probable cause to
support the search for and seizure of the other evidence. The
"plain view" exception to the requirement for getting a search
warrant may not be used for admitting such evidence.

Appropriation: none
Revenue: none

Fiscal Note: available
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