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ENGROSSED SENATE BI LL 5873

State of WAshi ngton 62nd Legi sl ature 2011 1st Speci al Session
By Senators Prentice, Parlette, Hewitt, Mirray, Harper, Hol nguist
Newbry, Chase, Zarelli, Hobbs, King, Fain, Honeyford, Tom Kilner, and
McAuliffe

Read first tinme 03/11/11. Referred to Cormmittee on Ways & Means.

AN ACT Relating to the sales and use tax exenption for qualifying
busi nesses of eligible server equipnment; anending RCW 82.08.986 and
82.12.986; providing an effective date; providing expiration dates; and
decl ari ng an energency.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 82.08.986 and 2010 1st sp.s. ¢ 23 s 1601 are each
amended to read as foll ows:

(1) An exenption fromthe tax inposed by RCW82.08.020 is provided
for sales to qualifying businesses of eligible server equipnment to be
installed, wthout intervening use, in an eligible conputer data
center, and to charges made for | abor and services rendered in respect
to installing eligible server equipnent. The exenption also applies to
sales to qualifying businesses of eligible power infrastructure,
including |abor and services rendered in respect to constructing,
i nstal ling, repairing, al tering, or inproving eligible power
infrastructure.

(2)(a) In order to claim the exenption under this section, a
qual i fyi ng busi ness nust submt an application to the departnment for an
exenption certificate. The application nust include the information
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necessary, as required by the departnent, to determ ne that a business
qualifies for the exenption under this section. The departnent nust
i ssue exenption certificates to qualifying businesses. The departnent
may assign a unique identification nunber to each exenption certificate
i ssued under this section.

(b) A qualifying business claimng the exenption under this section
must present the seller with an exenption certificate in a form and
manner prescribed by the departnent. The seller nust retain a copy of
the certificate for the seller's files.

(3)(a) Wthin six years of the date that the departnent issued an
exenption certificate under this section to a qualifying business with
respect to an eligible conputer data center, the qualifying business
must establish that net enploynent at the eligible conmputer data center
has i ncreased by a m ni mum of :

(1) Thirty-five fam |y wage enpl oynent positions; or

(ii) Three famly wage enploynent positions for each twenty
t housand square feet of space or less that is newy dedicated to
housi ng working servers at the eligible conputer data center. For
qual i fyi ng businesses that |ease space at an eligible conputer data
center, the nunber of famly wage enploynent positions that nust be
i ncreased under this subsection (3)(a)(ii) is based only on the space
occupied by the I essee in the eligible conputer data center.

(b) In calculating the net increase in famly wage enploynent
positions:

(i) The owner of an eligible conmputer data center, in addition to
its own net increase in famly wage enpl oynent positions, nmay include:

(A) The net increase in famly wage enploynent positions enpl oyed
by qualifying businesses |easing space within the eligible conputer
data center fromthe owner; and

(B) The net increase in famly wage enpl oynent positions described
in (c)(ii)(B) of this subsection (3).

(i1)(A) Lessees of the owner of an eligible conputer data center,
in addition to their own net increase in famly wage enploynent
positions, may include:

(I') A portion of the net increase in famly wage enploynment
positions enpl oyed by the owner; and

(I')y A portion of the net increase in famly wage enploynment
positions described in (c)(ii)(B) of this subsection (3).
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(B) The portion of the net increase in famly wage enploynment
positions to be counted under this subsection (3)(b)(ii) by each | essee
must be in proportion to the anmount of space in the eligible conputer
data center occupied by the |essee conpared to the total amount of
space in the eligible conputer data center occupied by all |essees that
are qualifying businesses.

(c)(i) For purposes of this subsection, famly wage enploynment
positions are new pernmanent enploynment positions requiring forty hours
of weekly work, or their equivalent, on a full-tinme basis at the
eligible conputer data center and receiving a wage equivalent to or
greater than one hundred fifty percent of the per capita personal
i ncome of the county in which the qualified project is located. An
enpl oynent position may not be counted as a famly wage enploynent
position unless the enpl oynent positionis entitled to health insurance
coverage provided by the enployer of the enploynent position. For
pur poses of this subsection (3)(c), "new permanent enpl oynent position”
means an enploynent position that did not exist or that had not
previously been filled as of the date that the departnent issued an
exenption certificate to the owner or |essee of an eligible conputer
data center, as the case may be.

(11)(A Famly wage enploynent positions include positions filled
by enpl oyees of the owner of the eligible conputer data center and by
enpl oyees of qualifying businesses |easing space fromthe owner of the
el i gible conputer data center.

(B) Famly wage enploynent positions also include individuals
performng work at an eligible conputer data center as an independent
contractor hired by the owner of the eligible conputer data center or
as an enpl oyee of an independent contractor hired by the owner of the
eligible conputer data center, if the work is necessary for the
operation of the conputer data center, such as security and buil ding
mai nt enance, and provided that all of the requirenents in (c)(i) of
this subsection (3) are net.

(d) Al previously exenpted sal es and use taxes are i medi ately due
and payable for a qualifying business that does not neet the
requi renents of this subsection.

(e) For purposes_of this_subsection (3), "qualifying business"
refers only to a_ qualifying business as defined in_subsection

(6) (f)(i)(A) of this section.
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(4) A qualifying business as defined in subsection (6)(f)(i)(A) of
this section claimng an exenption under this section or RCW82. 12. 986
must conplete an annual report with the departnent as required under
RCW 82. 32. 534.

(5)(a) The exenption provided in this section does not apply to:

(i) Any person who has received the benefit of the deferral program
under chapter 82.60 RCW on: (A) The construction, renovation, or
expansion of a structure or structures used as a conputer data center;
or (B) machi nery or equi pnent used in a conputer data center; and

(1i1) Any person affiliated with a person within the scope of (a)(i)
of this subsection (5). For purposes of this subsection, "affiliated"
means that one person has a direct or indirect ownership interest of at
| east twenty percent in another person.

(b) If a person clains an exenption under this section and
subsequently receives the benefit of the deferral programunder chapter
82.60 RCW on either the construction, renovation, or expansion of a
structure or structures used as a conputer data center or machi nery or
equi pnmrent used in a conputer data center, the person nust repay the
anount of taxes exenpted under this section. Interest as provided in
chapter 82.32 RCWapplies to anounts due under this section until paid
in full.

(6) For purposes of this section the followng definitions apply
unl ess the context clearly requires otherw se:

(a)(i) "Conputer data center" neans a facility conprised of one or
more buildings, which may be conprised of nultiple businesses,
constructed or refurbished specifically, and used prinmarily, to house
wor ki ng servers, where the facility has the follow ng characteristics:
(A) Uninterruptible power supplies, generator backup power, or both;
(B) sophisticated fire suppression and prevention systens; and (O
enhanced physical security, such as: Restricted access to the facility
to selected personnel; permanent security guards; video canera

surveillance; an electronic system requiring passcodes, keycards, or
bi onetric scans, such as hand scans and retinal or fingerprint
recognition; or simlar security features.

(i1) For a conputer data center conprised of nultiple buildings,
each separate building constructed or refurbished specifically, and
used primarily, to house working servers is considered a conputer data
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center if it has all of the characteristics listedin (a)(i)(A) through
(© of this subsection (6).

(tit) A facility conprised of one building or nore than one
bui | di ng nust have a conbi ned square footage of at |east one hundred
t housand square feet.

(b) "Electronic data storage and data managenent services" include,
but are not limted to: Provi di ng data storage and backup services,
providing conmputer processing power, hosting enterprise software
applications, and hosting web sites. The termal so includes providing
services such as e-mil, web browsing and searching, medi a
applications, and other online services, regardl ess of whether a charge
is made for such services.

(c)(i) "Eligible conputer data center" neans a conputer data
center:

(A) Located in a rural county as defined in RCW 82. 14. 370;

(B) Having at |least twenty thousand square feet dedicated to
housi ng wor ki ng servers, where the server space has not previously been
dedi cated to housi ng worki ng servers; and

(© For which the commencenent of construction occurs after March
31, 2010, and before July 1, ((26%%)) 2014. For purposes of this
section, "commencenent of construction” neans the date that a building
permt is issued under the building code adopted under RCW 19.27.031
for construction of the conputer data center. The construction of a
conputer data center includes the expansion, renovation, or other
i nprovenents made to existing facilities, including |eased or rented
space. "Commencenent of construction” does not include soil testing,
site clearing and grading, site preparation, or any other related
activities that are initiated before the issuance of a building permt
for the construction of the foundation of a conputer data center.

(1) Wth respect to facilities in existence on April 1, 2010, that
are expanded, renovated, or otherw se i nproved after March 31, 2010, an
el igible conputer data center includes only the portion of the conputer
data center neeting the requirenents in (c)(i)(B) of this subsection
(6).

(d) "Eligible power infrastructure" nmeans all fixtures and
equi pnent necessary for the transformation, distribution, or managenent
of electricity that is required to operate eligible server equipnent
within an eligible conputer data center. The termincludes electrical
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substations((;));. generators((;)). wring((-—and));, cogeneration
equi pnent; and_associated fixtures and_equi pnent, such as_electrica
switches, batteries, and_ distribution, testing, and_ nonitoring
equi pnent .

(e) "Eligible server equi pnent” neans the original server equi pnent

installed in an eligible conputer data center on or after April 1,
2010, and replacenent server equipnent. For purposes of this
subsection (6)(e), "replacenent server equipnent” neans server

equi pnent that: (i) Replaces existing server equipnent, if the sale or
use of the server equipnent to be replaced qualified for an exenption
under this section or RCW82.12.986; and (ii) is installed and put into
regul ar use before April 1, ((2648)) 2021.

(f)(i) "Qualifying business" neans:

(A A business entity that exists for the primary purpose of
engaging in commercial activity for profit and that is the owner of an
eligible conputer data center or the |essee of ((at—teast—twenty
thousand-—sguare—feet)) server space within an eligible conputer data
center ((dediecaledtohousingworking—servers—wheretheserver—space
has—not—previousty—been—dedi-cated—to—houstng—working—servers——The
tern));_or

(B) A consuner of eligible power infrastructure or of [abor and
services rendered in respect to constructing, installing, repairing,
altering, or inproving eligible power infrastructure, that is_ not
otherwi se a qualifying business under (f)(i)(A) of this subsection (6).

(ii) For purposes of (f)(i)(A of this subsection (6) only, the
term "qualifying business" does not include the state or federal
government or any of their departnents, agencies, and institutions
tribal governnents; political subdivisions of this state; or any
muni ci pal , quasi -nuni ci pal, public, or other corporation created by the
state or federal governnent, tribal governnment, nunicipality, or
political subdivision of the state.

(9) ((—Se#vep——ﬁeaﬂs—b¥ade—eF—%aek—ﬁeuﬂ%—se%¥e%—eeﬁpHPer—Hsed—kn

%he—eeﬁpapep—da%a—eea%e#——#ep—e#+en%s—e#—%he—emme#—e%—#essee—e#—%he
conputer —data—center——or—both—"Server —does—not —inelude—personal
conpHters—
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tiastaHed— —and — conputer — pertpherals —sueh —as — keyboards— — apptors—
piaters—ce—and—ot-her—devices—that—work—outsi-de—ofthe—computer—) )

"Server equi pnent" neans the conputer hardware |l ocated in an eliqgible

conputer data_center and used exclusively to provide _electronic data
storage and data managenent services for _internal use by the owner or
| essee of the conputer data center, for clients of the owner or |essee
of the conputer data center, or both. "Server equipnent" also includes
conputer software necessary to operate the conputer hardware. "Server
equi pnent"” does _not include personal conputers, the racks upon which
the server equipnent is installed, and conputer peripherals such as
keyboards, nonitors, printers, and m ce.
(7) This section expires April 1, ((2648)) 2021.

Sec. 2. RCW 82.12.986 and 2010 1st sp.s. ¢ 23 s 1602 are each
anmended to read as foll ows:

(1) An exenption fromthe tax inposed by RCW82.12. 020 is provided
for the use by qualifying businesses of eligible server equi pnment to be
installed, wthout intervening use, in an eligible conputer data
center, and to the use of |abor and services rendered in respect to
installing such server equipnent. The exenption also applies to the
use of power infrastructure, including |abor and services rendered in
respect to installing, repairing, altering, or inproving such
i nfrastructure.

(2) A qualifying business is not eligible for the exenption under
this section unless the departnent issued an exenption certificate to
the qualifying business for the exenption provided in RCW82. 08. 986.

(3)(a) The exenption provided in this section does not apply to:

(1) Any person who has received the benefit of the deferral program
under chapter 82.60 RCW on: (A) The construction, renovation, or
expansi on of a structure or structures used as a conputer data center;
or (B) machi nery or equi pnent used in a conputer data center; and

(11) Any person affiliated with a person within the scope of (a)(i)
of this subsection (3). For purposes of this subsection, "affiliated"
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means that one person has a direct or indirect ownership interest of at
| east twenty percent in another person.

(b) If a person has received the benefit of the exenption under
this section and subsequently receives the benefit of the deferral
program under chapter 82. 60 RCWon either the construction, renovation,
or expansion of a structure or structures used as a conputer data
center or machinery or equi pnent used in a conputer data center, the
person nust repay the anmpunt of taxes exenpted under this section.
I nterest as provided in chapter 82.32 RCWapplies to amounts due under
this subsection (3)(b) until paidinfull. A personis not requiredto
repay taxes under this subsection with respect to property and services
for which the person is required to repay taxes under RCW82. 08. 986(5).

(4) The definitions and requirenents in RCW 82.08.986 apply to this
section.

(5) This section expires April 1, ((2648)) 2021.

NEW SECTION. Sec. 3. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
July 1, 2011.

~-- END ---

ESB 5873 p. 8



	Section 1.
	Section 2.
	Section 3.

