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ENGROSSED SUBSTI TUTE SENATE BI LL 6035

State of WAshi ngton 61lst Legislature 2009 Regul ar Session

By Senate Labor, Conmerce & Consuner Protection (originally sponsored
by Senators Kohl-Wlles, MDernott, Franklin, Keiser, Jacobsen
Fraser, Regal a, Haugen, Murray, Kline, and MAuliffe)

READ FI RST TI ME 02/ 25/ 09.

AN ACT Relating to retrospective rating plans; anending RCW
51. 18. 030; addi ng new sections to chapter 51.18 RCW and creating a new
section.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that a recurring
m scal cul ation of refunds provided to the sponsors of retrospective
rating plans has depleted the industrial insurance accident fund of
nmore than one hundred mllion dollars, and perhaps as much as one
hundred fifty mllion dollars, wth the participants in the
retrospective rating pl ans recei ving t he benefit of t hat
m scal cul ation. |In sone cases, those overpaynents to the sponsors of
retrospective rating plans have been returned to enpl oyer nenbers of
those plans and in sonme cases have been used to fund the activities of
t he sponsors of those plans. As the prem uns paid by enployers into
the accident fund are based in part upon the solvency of the fund, the
| egislature finds that overpaynents have caused the accident fund to
contain fewer assets than it otherw se would contain, requiring base
prem uns to be set at a | evel higher than woul d ot herwi se be necessary,
and further causing the enployers who are not nenbers of a
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retrospective rating plan to subsidize retro nenbers by inflating the
anmount of retro refunds beyond what was nerited by the experience of
retro nmenber enpl oyers.

The | egislature further finds that although the overpaynment by the
departnent of [labor and industries was not intentional, the error
resulting in the overpaynent was not identified in the nunmerous reviews
and anal yses that have been conducted in the fifteen years since the
erroneous cal cul ations began. The legislature finds that additiona
eval uations and increased transparency of the retrospective rating
system are needed.

NEW SECTION. Sec. 2. A new section is added to chapter 51.18 RCW
to read as foll ows:

The legislature finds that the primary purposes of the
retrospective rating program created in this chapter are increasing
wor kpl ace safety, preventing accidents, and inproving worker outcones.
The legislature finds that retrospective rating refunds are provided
from the industrial insurance accident account, and that the use of
Title 51 funds to inprove workplace safety, prevent accidents, and
i nprove injured worker outconmes are appropriate uses of such funds.
The legislature further finds that any retrospective rating refunds not
used to adm nister the retrospective rating group or to support the
purposes of the retrospective rating program belong to and shoul d be
returned to the enployer nenbers of each retrospective rating group
with the sole exception that individual nenbers may annual |y aut hori ze
use of retrospective rating refunds for purposes unrelated to worker
safety and accident prevention, the primary purposes of the
retrospective rating program simlar to the annual authorization
required from the nenbers of union organizations. The legislature
therefore intends to allow and encourage retrospective rating group
sponsoring entities to use retrospective rating refunds to create and
mai ntai n prograns that inprove workpl ace safety, prevent accidents, and
i nprove worker outcones while distributing the remai nder of the refund
to enployer nmenbers of the group, subject to the optional annual
aut hori zations by the nenbers of each group. To restore public
confidence in the use of retrospective rating funds, the legislature
intends to nmake information concerning the sponsoring entities
adm ni stration of the program publicly avail abl e.
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NEW SECTION. Sec. 3. A new section is added to chapter 51.18 RCW
to read as foll ows:

Begi nning January 1, 2010, and continuing for five consecutive
years, the departnent shall:

(1) Conduct an annual actuarial review of the retrospective rating
program The actuarial review nust include an exam nation of the
method wused to calculate retrospective prem uns, refunds, and
assessnents, an exam nation of the inpact retrospective rating refunds
and assessnents have on the accident fund, and an exam nation of any
ot her factors necessary to conduct a thorough actuarial review

(2) By Decenber 31st of each year in which an actuarial reviewis
conducted, report the contents of the review to the appropriate
commttees of the |legislature.

NEW SECTION. Sec. 4. A new section is added to chapter 51.18 RCW
to read as foll ows:

(1) Wth respect to refunds nmade by the departnent to a sponsor of
a retrospective rating group on or after the effective date of this
section:

(a) The sponsoring entity nust distribute the retrospective rating
refund or adjustment to enployers in the retrospective rating group
based on a distribution plan, less any anount retained by the
sponsoring entity, wthin a time period selected by the sponsoring
entity and set forth in the distribution plan. The distribution plan
may not authorize a sponsoring entity to retain any portion of a refund
or adjustnent, except as authorized by this section. This distribution
pl an shall be provided to the departnent upon enroll nent, and annual ly
to the nmenbers of the retrospective rating group. The departnent shall
make the distribution plan publicly avail able, excluding any financi al
information specific to individual enployer nenbers.

(b) The sponsoring entity may retain a portion of the refund for
reasonabl e admnistrative costs. Wen any portion of the refund is
distributed to the enployers in the retrospective rating group, the
sponsoring entity shall disclose to such enployers and to the
departnent the anmpunts of all admnistrative costs for which it has
retai ned any portion of the refund and the specific purposes for which
t hose costs were incurred.
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(c) The sponsoring entity may retain a portion of the refund for
costs directly related to the developnent and inplenentation of a
safety plan to i ncrease workpl ace safety and to prevent accidents. The
safety plan shall be submtted to the departnent annually. The
departnent shall develop rules to define the required elenents of a
retrospective rating safety pl an.

(d) The sponsoring entity may retain a portion of the refund for
costs directly related to clains assistance provided to its nenber
enpl oyers.

(e) The sponsoring entity may retain a portion of the refund to
establish and maintain reserves for the sole and excl usi ve purpose of
covering the costs of future potential retrospective rating assessnents
and an anount of reserves necessary to protect against future penalties
or other unexpected retrospective rating costs incurred during the sane
or a subsequent coverage year.

(f) The sponsoring entity nust keep a detailed list of costs
related to (b) through (e) of this subsection and report this list to
the departnent and to enployers in the retrospective rating group at
the tine the retrospective rating refunds or adjustnents are
distributed to nenbers of the group.

(g) Any anmounts retained by a sponsoring entity under (b) through
(e) of this subsection shall be used solely for the purposes descri bed
in those subsections, and may not be used directly or indirectly for
any ot her purpose.

(h) I'n addition to the ampbunts that a sponsoring entity may retain
under (b) through (e) of this subsection, the sponsoring entity may
retain a portion of the retrospective rating refund or adjustnment due
an enpl oyer nenber if the nmenber has provided a witten authorization
allowng the entity toretain a portion of the refund or adjustnent due
t he enpl oyer nenber. Any authorization provided by an enpl oyer nenber
shall be effective for a period not to exceed one year. If a
sponsoring entity retains funds due the enployer nenber under this
subsection, the sponsoring entity nust notify the enpl oyer nmenber that
additional funds have been retained by the sponsoring entity, and
inform the enployer nenber of the ampbunt w thheld from the enployer
menber under this subsection. The departnment shall develop a formto
be separately executed by any enpl oyer nenber authorizing the retention
of funds under this subsection, which form shall (i) authorize the
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retention of either a percentage of the nenber's refund or a fixed
dol lar ampunt, and (ii) inform the menber that the authorization is
irrevocable for one year. The sponsoring entity shall use the form
devel oped by the departnment or a form prepared by the sponsoring entity
that is consistent with this subsection and has been approved by the
depart nent.

(i) Any anounts retained by a sponsoring entity under (h) of this
subsection nmay be used by the sponsoring entity for any |egal purpose,
even if such purpose is unrelated to worker safety and accident
preventi on.

(2) The group nust conply with subsection (1) of this section to be
approved by the departnent for future enroll nent.

Sec. 5. RCW51.18.030 and 1999 ¢ 7 s 4 are each anended to read as
fol | ows:

(1) Entities which sponsored retrospective rating groups prior to
July 25, 1999, nmay not sponsor additional retrospective rating groups
in a new business or industry category until the coverage period
begi nni ng January 1, 2003.

(2) For retrospective rating groups approved by the departnment on
or after July 25, 1999, the sponsoring entity may not propose another
retrospective rating group in a new busi ness or industry category until
t he m ni num mandat ory adj ust nent periods required by the departnent for
the first two coverage periods of the |last fornmed retrospective rating
group are conpl et ed.

(3) Subsections (1) and (2) of this section do not prohibit a
sponsoring entity fromproposing to:

(a) Divide an existing retrospective rating group into two or nore
groups provided that the proposed new groups fall wthin the sane
busi ness or industry category as the group that is proposed to be
di vi ded; or

(b) Merge existing retrospective rating groups into one busi ness or
i ndustry category provided that the proposed nerged groups fall within
t he sane business or industry category as the groups that are proposed
to be nerged.

(4) Under no circunstances nmay a sponsoring entity propose
retrospective rating groups in nmultiple business or industry categories
in the sane application to the departnent.
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(5) An insurer, insurance broker, agent, or solicitor nmay not:

(a) Participate in the formation of a retrospective rating group;
or

(b) Sponsor a retrospective rating group.

(6) A sponsoring entity may not require a participating nenber or
applicant to: (a) Agree to reenroll in the group's future coverage

period, (b) maintain nenbership in the sponsoring entity or any other

organi zati on beyond the coverage period, which includes the three-year

peri od during which further refunds and assessnents may be nade, or (c)

contribute funds to the sponsoring entity or any other organi zation in

excess of the anpbunts aut horized by this act.

~-- END ---
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