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HOUSE BI LL 2166

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By Representatives Chase, Skinner, Hunt, O Brien, Hudgins, Canpbell,
Morrell, Kirby, Hasegawa, Sinpson, Haler, MCune, Kretz, Dunshee,
Pettigrew, Wlsh, Dickerson, WIlians, Ei cknmeyer, Conway, Schual -
Ber ke and Moel | er

Read first tine 02/12/2007. Referred to Commttee on Select
Comm ttee on Environnental Health.

AN ACT Relating to the Washington safe cosnetics act of 2007
anendi ng RCW 69. 04. 060 and 69. 04. 070; adding a new chapter to Title 69
RCW and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that:

(1) Independent testing in the United States and the European Union
has determ ned that sone cosnetic products contain substances known or
suspected to cause cancer and reproductive toxicity that can harm
not hers, fetuses, and nursing children;

(2) Neither federal nor state law requires premarket safety
testing, review, or approval of cosnetic products. According to the
federal food and drug admnistration, the regulatory requirenments
governing the sale of cosnetics are not as stringent as those that
apply to other regul ated products;

(3) Under the federal food, drug, and cosnetic act, 21 U S C Sec.
301, cosnetics and their ingredients are not required to be approved
before they are sold to the public, and the federal food and drug
adm ni stration does not have the authority to require manufacturers to
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file health and safety data on cosnetic ingredients or to order a
recall of a dangerous cosnetic product;

(4) Under the state's uniform Washi ngton food, drugs, and cosnetics
act, no state agency has authority to identify, review, or regulate
ingredients in cosnetic products that may cause chronic health effects,
such as cancer and reproductive toxicity, unless the product is
consi dered adul terated or m sbranded;

(5) Cosnetic products are nost heavily wused by wonen of
chil dbearing age, increasing the |Ilikelihood of exposing nothers,
fetuses, and nursing children to substances that can cause cancer and
reproductive toxicity;

(6) Beauty care workers, including cosnetol ogi sts and mani curi st s,
are nost exposed to the potentially harnful effects of carcinogens and
reproductive toxins in cosnmetics. Cosnetol ogists and manicurists are
dom nated by wonen and mnorities, particularly from Sout heast Asi a;

(7) Federal |aw exenpts chem cals used as fragrances or flavoring
from being identified as ingredients on the Ilabels of cosnetic
product s. Laboratory analyses of cosnetic products sold in various
states have found products that contain substances known to or likely
to cause cancer or reproductive toxicity and not identified as an
i ngredi ent on the product's label. The |law al so does not require any
ingredient I|abeling on cosnetic products sold for commercial use,
t her eby denying any information on ingredients to beauty care workers;

(8) Alternatives to substances that cause cancer or reproductive
toxicity are readily available for use in cosnetic products. A nunber
of manufacturers, including both small donestic producers and |arge
mul ti nati onal corporations, have elimnated substances that cause
cancer or reproductive toxicity fromtheir products;

(9) Gven the presence of substances in cosnetic products that
cause cancer and reproductive toxicity, the heavy use of these products
by wonen of childbearing age, the significant exposure to these
products in occupational settings such as nail and beauty sal ons, the
adverse inpacts of these substances on human health, the inadequate
i nformati on about the presence of these substances in products or the
extent of their inpacts, and the availability of alternatives to the
use of these substances, it is in the interest of the people of
Washi ngton to take steps to ensure that cosnetic products sold and used
in the state can be used safely.
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NEW SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Chemcal identified as causing cancer or reproductive
toxicity" means a chemcal identified by the departnent of ecol ogy as
devel opnental or reproductive toxicant or by the departnent of health
as any of the follow ng:

(a) A substance listed as known or reasonably anticipated to be a
human carci nogen in a national toxicology report on carcinogens;

(b) A substance given an overall carcinogenicity evaluation of
Goup 1, Goup 2A, or Goup 2B by the international agency for research
on cancer;

(c) A substance identified as a Goup A Goup Bl, or Goup B2
carcinogen, or as a known or |ikely carcinogen by the United States
envi ronment al protection agency; or

(d) A substance identified as having sonme or clear evidence of
adverse developnental, nale reproductive, or fenale reproductive
toxicity effects in a report by an expert panel of the national
toxicology programis center for the evaluation of risks to human
reproducti on.

(2) "Departnent” neans the departnent of health.

(3) "Incidental ingredient” neans:

(a) Substances that have no technical or functional effect in the
cosnetic but are present by reason of having been incorporated into the
cosnetic as an ingredient of another cosnetic ingredient; or

(b) Processing aids, which are as foll ows:

(i) Substances that are added to a cosnetic during the processing
of such cosnetic but are renopved fromthe cosnetic in accordance with
good manufacturing practices before it is packaged in its finished
form

(i1) Substances that are added to a cosnetic during processing for
their technical or functional effect in the processing, are converted
to substances the sane as constituents of declared ingredients, and do
not significantly increase the concentration of those constituents; or

(ii1) Substances that are added to a cosnetic during the processing
of such cosnetic for their technical and functional effect in the
processing but are present in the finished cosnetic at insignificant
|l evel s and do not have any technical or functional effect in that
cosneti c.
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(4) "Ingredient"” nmeans any single chemcal entity or m xture used
as a conponent in the manufacture of a cosnetic product. It does not
include incidental ingredients that are present in a cosnetic at
insignificant levels and that have no technical or functional effect in
the cosnetic.

(5) "Manufacturer" neans any person or entity whose nane appears on
the | abel of a cosnetic product.

NEW SECTI ON.  Sec. 3. (1) Beginning January 1, 2009, the
manuf acturer of any cosnetic product subject to regulation by the
federal food and drug adm nistration that is sold in this state shall,
on a schedule and in electronic or other format, as determ ned by the
departnent, provide the departnent with a conplete and accurate |ist of
its cosnetic products that, as of the date of subm ssion, are sold in
the state and that contain any ingredient that is a chemcal identified
as causi ng cancer or reproductive toxicity, including but not Iimted
to any chem cal that:

(a) Is contained in the product for purposes of fragrance or
flavoring; or

(b) Is identified by the phrase "and other ingredients" and
determined to be a trade secret under federal |aw Any i ngredi ent
identified pursuant to this subsection shall be considered to be a
trade secret and shall be treated by the departnent in a manner
consistent with the requirenents of Part 20 and Part 720, Title 21,
C.F.R Any ingredients considered to be a trade secret are exenpt from
the public disclosure required by chapter 42.56 RCW

(2) Any information submtted under subsection (1) of this section
shall identify each chem cal both by name and chem cal abstract service
nunber and shall specify the product or products in which the chem ca
i s contai ned.

(3) If an ingredient identified under subsection (1) of this
section subsequently is renoved from the product in which it was
contained, is renoved fromthe list of chem cals known to cause cancer

or reproductive toxicity, or is no longer a chemcal identified as
causing cancer or reproductive toxicity by the departnent, the
manuf acturer of the product containing the ingredient shall submt the
new information to the departnent. Upon receipt of new information
t he departnent, after verifying the accuracy of that information, shal
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revise the manufacturer's information on record with the departnent to
reflect the new information. The manufacturer shall not be under
obligation to submt subsequent information on the presence of the
ingredient in the product unless subsequent changes require submttal
of the information.

(4) This section does not apply to any nmanufacturer of cosnetic
products with annual aggregate sales of cosnetic products, both within
and outside of this state, of less than one mllion dollars based on
the manufacturer's nost recent tax year filing.

NEW SECTION. Sec. 4. (1) To determ ne potential health effects of
exposure to ingredients in cosnetics sold in the state, the departnent
may conduct an investigation of one or nore cosnetic products that
contain chemcals identified as causing cancer or reproductive toxicity
or other ingredients of concern to the departnent as foll ows:

(a) An investigation conducted under this section may include, but
is not limted to, a review of available health effects data and
studi es, worksite health hazard eval uati ons, epidem ol ogical studies to
determne the health effects of exposures to chemcals in various
subpopul ati ons, and exposure assessnments to determ ne total exposures
to individuals in various settings.

(b) If an investigation is conducted under this section, the
manuf acturer of any product subject to the investigation may submt
rel evant health effects data and studies to the departnent.

(c) To further the purposes of an investigation under this section,
the departnment may require manufacturers of products subject to an
investigation to submt to the departnent relevant health effects data
and studies available to the manufacturer and other available
informati on as requested by the departnment, including, but not Iimted
to, the concentration of the chemcal in the product, the anount by
volune or weight of the product that conprises the average daily
application or use, and sal es and use data necessary to determ ne where
the product is used in the occupational setting. The departnent shal
establish reasonable deadlines for the submttal of information
required. Failure by a manufacturer to submt the information in
conpliance with the departnent's requirenents constitutes a violation
of this section and is subject to enforcenent under RCW 69. 04. 060 and
69. 04. 070.
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(2)(a) If the departnent determ nes pursuant to an investigation
that an ingredient in a cosnetic product is potentially toxic at the
concentrations present in the product or under the conditions used, the
departnent shall imediately refer the results of its investigation to
t he departnent of |abor and industries.

(b) Wthin one hundred eighty days after referral under (a) of this
subsection, the departnment of |abor and industries shall, pursuant to
RCW 49. 17. 050, develop a standard to protect the health of an enpl oyee
who has regul ar exposure to the hazard for the period of his or her
working life, unless the departnment of labor and industries
affirmatively determnes, in a witten finding nmade to the departnent
Wi thin ninety days after referral, that a standard is not necessary to
protect the health of such an enployee. The finding shall identify the
reasons for determning the standard is not necessary and the factual
basis for the finding.

NEW SECTION. Sec. 5. (1) The legislature finds that:

(a) The cosnetic ingredient review panel is a nongovernnental body
establ i shed and funded by the cosnetics industry to review the safety
of cosnetic ingredients;

(b) According to a 2005 analysis by the environnental worKking
group, ninety-seven cosnetic products violate the cosnetic ingredient
review panel's own safe use recomendations to manufacturers by
containing an ingredient that the cosnetic ingredient review panel has
found is not safe for the specific use indicated on the product's
| abel ; and

(c) Federal regulations require every ingredient in a cosnetic
product and every finished cosnetic product to be adequately
substantiated for safety prior to marketing, and state that any
i ngr edi ent or product whose safety has not been adequately
substantiated prior to marketing is msbranded unless it displays a
war ni ng statenment declaring, "The safety of this product has not been
determ ned. "

(2) The departnent may, as early as feasible within existing
resources, determne whether the products identified in subsection
(1)(b) of this section have been adequately substantiated for safety
pursuant to Sec. 740.10, Title 21, C.F.R For any product adequately
substantiated for safety, the departnent shall determne if the product
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contains any ingredient that the cosnmetic ingredient review panel has
found is not safe for the specific use indicated on the product's
| abel . If the departnment finds that a product has been adequately
substantiated for safety despite containing an ingredient that the
cosnetic ingredient review panel has found is not safe for the specific
use indicated on the product's label, the departnent shall refer its
findings to the attorney general and the federal food and drug
admnistration for possible enforcenent action pursuant to RCW
69. 04. 060 and 69. 040.070 and the federal food, drug, and cosnetic act,

21 U S.C Sec. 301 et seq.

Sec. 6. RCW69.04.060 and 2003 ¢ 53 s 314 are each anended to read
as follows:

Any person who vi ol ates any provision of RCW69.04.040 or chapter
69.-- RCW (sections 1 through 5 and 8 of this act) is quilty of a
m sdenmeanor and shall on conviction thereof be subject to the follow ng
penal ties:

(1) Afine of not nore than two hundred dollars; or

(2) If the violation is conmtted after a conviction of such person
under this section has becone final, inprisonment for not nore than
thirty days, or a fine of not nore than five hundred dollars, or both
such inprisonnent and fi ne.

Sec. 7. RCW69.04.070 and 2003 ¢ 53 s 315 are each anended to read
as follows:

Notw t hstanding the provisions of RCW 69.04.060, a person who
vi ol ates RCW 69. 04. 040 or chapter 69.-- RCW (sections 1 through 5 and
8 of this act) with intent to defraud or mslead is guilty of a
m sdenmeanor and the penalty shall be inprisonnment for not nore than
ni nety days, or a fine of not nore than one thousand dollars, or both
such inprisonnent and fine.

NEW SECTION. Sec. 8. This act my be known and cited as the
Washi ngton safe cosnetics act of 2007.

NEW SECTION. Sec. 9. Sections 1 through 5 and 8 of this act
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