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HOUSE BI LL 1327

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By Representatives Santos, Skinner, Hunt, Geen, MIloscia, MDernott,
Ander son, Hudgins, Hasegawa, Darneille, Haigh, Wallace, Hankins,
Pettigrew and Kenney

Read first tinme 01/17/2007. Referred to Commttee on State
Governnent & Tribal Affairs.

AN ACT Relating to material persons; and anendi ng RCW 28B. 07. 020,
39. 04. 155, 39.08.010, 39.08.030, 47.28.030, 60.28.010, 60.28.011
60. 28. 020, 60.28. 021, 85.28.130, and 85. 28. 140.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 28B.07.020 and 1985 c¢c 370 s 47 are each anended to
read as foll ows:

As used in this chapter, the follow ng words and terns shall have
the foll owm ng nmeani ngs, unless the context otherw se requires:

(1) "Authority" neans the Washington higher education facilities
authority created under RCW 28B. 07. 030 or any board, body, comm ssion,
departnment or officer succeeding to the principal functions of the
authority or to whomthe powers conferred upon the authority shall be
gi ven by | aw.

(2) "Bonds" neans bonds, notes, commercial paper, certificates of
i ndebt edness, or other evidences of indebtedness of the authority
i ssued under this chapter.

(3) "Bond resolution" neans any resolution of the authority,
adopt ed under this chapter, authorizing the issuance and sal e of bonds.
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(4) "H gher education institution' nmeans a private, nonprofit
educational institution, the min canpus of which is permanently
situated in the state, which is open to residents of the state, which
neither restricts entry on racial or religious grounds, which provides
prograns of education beyond high school leading at least to the
baccal aureate degree, and which is accredited by the Northwest
Associ ation of Schools and Colleges or by an accrediting association
recogni zed by the hi gher education coordi nating board.

(5) "Participant” nmeans a hi gher education institution which, under
this chapter, undertakes the financing of a project or projects or
undert akes the refunding or refinancing of obligations, nortgages, or
advances previously incurred for a project or projects.

(6) "Project"” means any | and or any inprovenent, including, but not
l[imted to, buildings, structures, fixtures, utilities, machinery,
excavations, paving, and | andscaping, and any interest in such |and or
i nprovenents, and any personal property pertaining or useful to such
| and and i nprovenents, which are necessary, useful, or convenient for
the operation of a higher education institution, including but not

l[imted to, the follow ng: Dormtories or other nulti-unit housing
facilities for students, faculty, officers, or enployees; dining halls;
st udent uni ons; adm nistration buil dings; academ c bui | di ngs;
libraries; |aboratories; research facilities; conputer facilities;

cl assroons; athletic facilities; health care facilities; maintenance,
storage, or utility facilities; parking facilities; or any conbination
thereof, or any other structures, facilities, or equipnment so rel ated.

(7) "Project cost" nmeans any cost related to the acquisition,
construction, i nprovenent, alteration, or rehabilitation by a
participant or the authority of any project and the financing of the
project through the authority, including, but not limted to, the
follow ng costs paid or incurred: Costs of acquisition of l|and or
interests in land and any i nprovenent; costs of contractors, builders,
| aborers, ((#ateralren)) material persons, and suppliers of tools and
equi pnent ; costs of surety and performance bonds; fees and
di sbursenents of architects, surveyors, engi neers, feasibility
consul tants, accountants, attorneys, financial consultants, and other
professionals; interest on bonds issued by the authority during any
period of construction; principal of and interest on interimfinancing
of any project; debt service reserve funds; depreciation funds, costs
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of the initial start-up operation of any project; fees for title
i nsurance, docunent recording, or filing; fees of trustees and the
authority; taxes and other governnental charges | evied or assessed on
any project; and any other simlar costs. Except as specifically set
forth in this definition, the term "project cost" does not include
books, fuel, supplies, and simlar items which are required to be
treated as a current expense under generally accepted accounting
pri nci pl es.

(8) "Trust indenture" neans any agreenent, trust indenture, or
other simlar instrument by and between the authority and one or nore
corporate trustees.

Sec. 2. RCW39.04.155 and 2001 ¢ 284 s 1 are each anended to read
as follows:

(1) This section provides uniformsmall works roster provisions to
award contracts for construction, building, renovation, renodeling,
alteration, repair, or inprovenent of real property that nmay be used by
state agencies and by any | ocal governnment that is expressly authorized
to use these provisions. These provisions nay be used in |ieu of other
procedures to award contracts for such work with an estinated cost of
two hundred thousand dollars or less. The small works roster process
includes the limted public works process authorized under subsection
(3) of this section and any |ocal governnent authorized to award
contracts using the small works roster process under this section may
award contracts using the limted public works process under subsection
(3) of this section.

(2)(a) A state agency or authorized |ocal government may create a
single general small works roster, or may create a small works roster
for different specialties or categories of anticipated work. Wher e

applicable, small works rosters nay nake distinctions between
contractors based upon different geographic areas served by the
contractor. The small works roster or rosters shall consist of al

responsi bl e contractors who have requested to be on the list, and where
required by law are properly licensed or registered to perform such
work in this state. A state agency or |ocal governnent establishing a
smal | works roster or rosters may require eligible contractors desiring
to be placed on a roster or rosters to keep current records of any
applicable licenses, certifications, registrations, bonding, insurance,
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or other appropriate matters on file with the state agency or |ocal
governnent as a condition of being placed on a roster or rosters. At
| east once a year, the state agency or |ocal governnent shall publish
in a newspaper of general circulation within the jurisdiction a notice
of the existence of the roster or rosters and solicit the nanes of

contractors for such roster or rosters. In addition, responsible
contractors shall be added to an appropriate roster or rosters at any
tinme they submt a witten request and necessary records. Mast er

contracts nmay be required to be signed that becone effective when a
specific award is made using a small works roster.

(b) A state agency establishing a small works roster or rosters
shal |l adopt rules inplenenting this subsection. A local governnent
establishing a small works roster or rosters shall adopt an ordi nance
or resolution inplenenting this subsection. Procedures included in
rules adopted by the departnent of general admnistration in
i npl ementing this subsection nmust be included in any rules providing
for a small works roster or rosters that is adopted by another state
agency, if the authority for that state agency to engage in these
activities has been delegated to it by the departnent of general
adm ni stration under chapter 43.19 RCW An interlocal contract or
agreenent between two or nore state agencies or |ocal governnents
establishing a small works roster or rosters to be used by the parties
to the agreenent or contract nust clearly identify the lead entity that
is responsible for inplenenting the provisions of this subsection.

(c) Procedures shall be established for securing telephone,
witten, or electronic quotations fromcontractors on the appropriate
smal|l works roster to assure that a conpetitive price is established
and to award contracts to the | owest responsible bidder, as defined in
RCW 43.19.1911. Invitations for quotations shall include an estimte
of the scope and nature of the work to be perforned as well as
materi als and equi pnent to be furnished. However, detailed plans and
speci fications need not be included in the invitation. This subsection
does not elimnate other requirenents for architectural or engineering
approvals as to quality and conpliance with building codes. Quotations
may be invited from all appropriate contractors on the appropriate
smal |l works roster. As an alternative, quotations may be invited from
at least five contractors on the appropriate small works roster who
have indicated the capability of performng the kind of work being
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contracted, in a manner that will equitably distribute the opportunity
anong the contractors on the appropriate roster. However, if the
estimated cost of the work is fromone hundred thousand dollars to two
hundred thousand dollars, a state agency or |ocal government, other
than a port district, that chooses to solicit bids fromless than al
the appropriate contractors on the appropriate small works roster nust
al so notify the remaining contractors on the appropriate snmall works
roster that quotations on the work are being sought. The gover nnent
has the sole option of determ ning whether this notice to the renaining
contractors is made by: (i) Publishing notice in a | egal newspaper in
general circulation in the area where the work is to be done; (ii)
mailing a notice to these contractors; or (iii) sending a notice to
these contractors by facsimle or other electronic neans. For purposes
of this subsection (2)(c), "equitably distribute" nmeans that a state
agency or |ocal governnment soliciting bids may not favor certain
contractors on the appropriate small works roster over other
contractors on the appropriate small works roster who performsimlar
servi ces.

(d) A contract awarded froma snmall works roster under this section
need not be adverti sed.

(e) Imediately after an award is made, the bid quotations obtained
shall be recorded, open to public inspection, and available by
t el ephone i nquiry.

(3) In lieu of awarding contracts under subsection (2) of this
section, a state agency or authorized |ocal governnent may award a
contract for work, construction, alteration, repair, or inprovenent
(( projeet—fprofeets})) projects estimated to cost less than thirty-five
t housand dollars using the limted public works process provi ded under
this subsection. Public works projects awarded under this subsection
are exenpt from the other requirenents of the small works roster
process provided under subsection (2) of this section and are exenpt
fromthe requirenent that contracts be awarded after advertisenent as
provi ded under RCW 39. 04. 010.

For limted public works projects, a state agency or authorized
| ocal governnent shall solicit electronic or witten quotations froma
m ni mum of three contractors from the appropriate small works roster
and shall award the contract to the |owest responsible bidder as
defined under RCW 43.19.1911. After an award is made, the quotations
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shall be open to public inspection and avail able by el ectronic request.
A state agency or authorized |ocal governnent shall attenpt to
distribute opportunities for limted public works projects equitably
anong contractors wlling to perform in the geographic area of the
work. A state agency or authorized |ocal governnment shall maintain a
list of the contractors contacted and the contracts awarded during the
previous twenty-four nonths under the limted public works process,
including the nane of the contractor, the contractor's registration
nunber, the amount of the contract, a brief description of the type of
work perforned, and the date the contract was awarded. For limted
public works projects, a state agency or authorized |ocal governnent
may waive the paynent and performance bond requirenents of chapter
39.08 RCW and the retainage requi renents of chapter 60.28 RCW thereby
assumng the liability for the contractor's nonpaynent of |aborers,
mechani cs, subcontractors, ((meateralwen)) material persons, suppliers,
and taxes inposed under Title 82 RCW that my be due from the
contractor for the limted public works project, however the state
agency or authorized |ocal governnent shall have the right of recovery
against the contractor for any paynents nmade on the contractor's
behal f.

(4) The breaking of any project into units or acconplishing any
projects by phases is prohibited if it is done for the purpose of
avoi di ng the maxi mum dol | ar anmobunt of a contract that may be | et using
the small works roster process or limted public works process.

(5) As used in this section, "state agency" neans the departnent of
general adm nistration, the state parks and recreati on conm ssion, the
department of natural resources, the departnent of fish and wildlife,
the departnent of transportation, any institution of higher education
as defined under RCW 28B. 10. 016, and any ot her state agency del egated
authority by the departnent of general admnistration to engage in
construction, bui | di ng, renovati on, renodel i ng, al teration,
i nprovenent, or repair activities.

Sec. 3. RCW39.08.010 and 1989 ¢ 145 s 1 are each anended to read
as follows:

VWhenever any board, council, comm ssion, trustees, or body acting
for the state or any county or nunicipality or any public body shal
contract with any person or corporation to do any work for the state,
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county, or nunicipality, or other public body, city, town, or district,

such board, council, comm ssion, trustees, or body shall require the
person or persons with whom such contract is nade to nake, execute, and
deliver to such board, council, conm ssion, trustees, or body a good

and sufficient bond, with a surety conpany as surety, conditioned that
such person or persons shall faithfully performall the provisions of
such contract and pay all |aborers, nechanics, and subcontractors and
((eter+alwen)) naterial persons, and all persons who supply such person
or persons, or subcontractors, with provisions and supplies for the
carrying on of such work, which bond in cases of cities and towns shal
be filed with the clerk or conptroller thereof, and any person or
persons performng such services or furnishing material to any
subcontractor shall have the sanme right under the provisions of such
bond as if such work, services or mterial was furnished to the
original contractor: PROVI DED, HOWEVER, That the provisions of RCW
39.08.010 through 39.08.030 shall not apply to any noney | oaned or
advanced to any such contractor, subcontractor or other person in the
performance of any such work: PROVIDED FURTHER, That on contracts of
twenty-five thousand dollars or |less, at the option of the contractor
the respective public entity may, in lieu of the bond, retain fifty
percent of the contract anmpunt for a period of thirty days after date
of final acceptance, or until receipt of all necessary releases from
the departnent of revenue and the departnent of |abor and industries
and settlenent of any liens filed under chapter 60.28 RCW whichever is
| ater: PROVI DED FURTHER, That for contracts of one hundred thousand
dollars or less, the public entity may accept a full paynent and
performance bond from an individual surety or sureties: AND PROVI DED
FURTHER, That the surety nust agree to be bound by the laws of the
state of WAshington and subjected to the jurisdiction of the state of
Washi ngt on.

Sec. 4. RCW39.08.030 and 2003 ¢ 301 s 4 are each anended to read
as follows:

(1) The bond nentioned in RCW39.08.010 shall be in an anmount equal
to the full contract price agreed to be paid for such work or
i nprovenent, except under subsection (2) of this section, and shall be
to the state of Washington, except as otherwise provided in RCW
39. 08. 100, and except in cases of cities and towns, in which cases such
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muni ci palities may by general ordinance fix and determ ne the anount of
such bond and to whom such bond shall run: PROVI DED, The sane shal
not be for a |l ess anobunt than twenty-five percent of the contract price
of any such inprovenent, and may designate that the sane shall be
payable to such city, and not to the state of Washington, and all such
persons nentioned in RCW 39. 08.010 shall have a right of action in his,
her, or their own nane or nanmes on such bond for work done by such
| aborers or nechanics, and for materials furnished or provisions and
goods supplied and furnished in the prosecution of such work, or the
maki ng of such inprovenents: PROVI DED, That such persons shall not
have any right of action on such bond for any sum whatever, unless
wthin thirty days fromand after the conpletion of the contract with
an acceptance of the work by the affirmative action of the board
council, comm ssion, trustees, officer, or body acting for the state,
county or nunicipality, or other public body, city, town or district,
t he | aborer, mechani c or subcontract or, or ((materialman))
mat eri al person, or person claimng to have supplied materials,
provi sions or goods for the prosecution of such work, or the naking of
such i nprovenent, shall present to and file with such board, council,
comm ssion, trustees or body acting for the state, county or
muni ci pality, or other public body, city, tow or district, a notice in
witing in substance as foll ows:

To (hereinsert the name of the state, county or
municipality or other public body, city, town or district):
Notice is hereby given that the undersigned (here insert
the name of the laborer, mechanic or subcontractor, or
((Praterialman)) material person, or person claimingto have
furnished labor, materials or provisions for or upon such
contract or work) hasaclaiminthesumof ... ... dollars
(hereinserttheamount) against thebondtakenfrom. . .. ..
(here insert the name of the principal and surety or sureties
upon such bond) for thework of .. . . .. (hereinsert a brief
mention or description of the work concerning which said
bond was taken).
(heretobesigned) .............
Such notice shall be signed by the person or corporation naking the
claimor giving the notice, and said notice, after being presented and
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filed, shall be a public record open to inspection by any person, and
in any suit or action brought against such surety or sureties by any
such person or corporation to recover for any of the itens herei nbefore
speci fied, the claimant shall be entitled to recover in addition to all
other costs, attorney's fees in such sum as the court shall adjudge
r easonabl e: PROVI DED, HOWEVER, That no attorney's fees shall be
allowed in any suit or action brought or instituted before the
expiration of thirty days followng the date of filing of the notice
her ei nbef ore nenti oned: PROVI DED FURTHER, That any city may aval
itself of the provisions of RCW 39.08.010 through 39.08.030,
notw thstanding any charter provisions in conflict herewth: AND
PROVI DED FURTHER, That any city or town may inpose any other or further
conditions and obligations in such bond as may be deened necessary for
its proper protection in the fulfillment of the terns of the contract
secured thereby, and not in conflict herewth.

(2) Under the job order contracting procedure described in RCW
39.10. 130, bonds will be in an anount not |ess than the dollar val ue of
all open work orders.

Sec. 5. RCW47.28.030 and 1999 ¢ 15 s 1 are each anended to read
as follows:

A state highway shall be constructed, altered, repaired, or
i nproved, and inprovenents |ocated on property acquired for right of
way purposes may be repaired or renovated pending the use of such right
of way for highway purposes, by contract or state forces. The work or
portions thereof may be done by state forces when the estimated costs
t hereof ((+s—tare})) are less than fifty thousand dollars and effective
July 1, 2005, sixty thousand doll ars: PROVI DED, That when del ay of
performance of such work woul d jeopardi ze a state highway or constitute
a danger to the traveling public, the work nmay be done by state forces
when the estimated cost thereof is less than eighty thousand dollars
and effective July 1, 2005, one hundred thousand doll ars. When t he
departnent of transportation determnes to do the work by state forces,
it shall enter a statement upon its records to that effect, stating the
reasons therefor. To enable a | arger nunber of small businesses, and
m nority, and wonen contractors to effectively conpete for departnent
of transportation contracts, the departnent may adopt rules providing
for bids and award of contracts for the performance of work, or
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furnishing equipnent, materials, supplies, or operating services
whenever any work is to be perfornmed and the engineer's estimte
i ndi cates the cost of the work woul d not exceed eighty thousand dollars
and effective July 1, 2005, one hundred thousand dollars. The rules
adopt ed under this section:

(1) Shall provide for conpetitive bids to the extent that
conpetitive sources are available except when delay of perfornmance
woul d jeopardize life or property or inconvenience the traveling
public; and

(2) Need not require the furnishing of a bid deposit nor a
performance bond, but if a performance bond is not required then
progress paynents to the contractor may be required to be nmade based on
submttal of paid invoices to substantiate proof that disbursenents
have been nmade to | aborers, ((rater+alwen)) material persons, nechanics,
and subcontractors fromthe previous partial paynent; and

(3) May establish prequalification standards and procedures as an
alternative to those set forth in RCW 47.28.070, but t he
prequalification standards and procedures under RCW 47.28.070 shall
al ways be sufficient.

The departnment of transportation shall conply with such goals and
rules as may be adopted by the office of mnority and wonen's business
enterprises to inplenment chapter 39.19 RCW with respect to contracts
entered into under this chapter. The departnent nay adopt such rules
as may be necessary to conply with the rules adopted by the office of
mnority and wonen's business enterprises under chapter 39.19 RCW

Sec. 6. RCW®60.28.010 and 1986 c¢c 181 s 6 are each anended to read
as follows:

(1) Contracts for public inprovenents or work, other than for
prof essional services, by the state, or any county, city, town,
district, board, or other public body, herein referred to as "public
body", shall provide, and there shall be reserved by the public body
from the noneys earned by the contractor on estimtes during the
progress of the inprovenent or work, a sumnot to exceed five percent,
said sumto be retained by the state, county, city, town, district,
board, or other public body, as a trust fund for the protection and
paynment of any person or persons, nechanic, subcontractor or
((ater+alman)) material person who shall perform any |abor upon such
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contract or the doing of said work, and all persons who shall supply
such person or persons or subcontractors with provisions and supplies
for the carrying on of such work, and the state with respect to taxes
i nposed pursuant to Title 82 RCWwhich may be due from such contractor.
Every person performng labor or furnishing supplies toward the
conpletion of said inprovenent or work shall have a |ien upon said
nmoneys so reserved: PROVI DED, That such notice of the lien of such
claimant shall be given in the manner and within the tinme provided in
RCW 39.08.030 as now existing and in accordance with any anendnents
that may hereafter be made thereto: PROVIDED FURTHER, That the board,
council, comm ssion, trustees, officer or body acting for the state,
county or nunicipality or other public body; (a) at any tine after
fifty percent of the original contract work has been conpleted, if it
finds that satisfactory progress is being made, may nake any of the
partial paynents which would otherwi se be subsequently nmade in full;
but in no event shall the anount to be retained be reduced to | ess than
five percent of the anmount of the noneys earned by the contractor
PROVI DED, That the contractor nay request that retainage be reduced to
one hundred percent of the value of the work remaining on the project;
and (b) thirty days after conpletion and acceptance of all contract
work ot her than |andscaping, nmay release and pay in full the anmounts
retained during the performance of the contract (other than conti nuing
retention of five percent of the noneys earned for |andscaping) subject
to the provisions of RCW60. 28. 020.

(2) The noneys reserved under the provisions of subsection (1) of
this section, at the option of the contractor, shall be:

(a) Retained in a fund by the public body until thirty days
followng the final acceptance of said inprovenent or work as
conpl et ed;

(b) Deposited by the public body in an interest bearing account in
a bank, nutual savings bank, or savings and |oan association, not
subject to wthdrawal wuntil after the final acceptance of said
i nprovenent or work as conpleted, or until agreed to by both parties:
PROVI DED, That interest on such account shall be paid to the
contractor;

(c) Placed in escrow with a bank or trust conpany by the public
body wuntil thirty days following the final acceptance of said
i nprovenent or work as conpleted. \When the noneys reserved are to be
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pl aced in escrow, the public body shall issue a check representing the
sum of the noneys reserved payable to the bank or trust conpany and the

contractor jointly. Such check shall be converted into bonds and
securities chosen by the contractor and approved by the public body and
such bonds and securities shall be held in escrow | nterest on such

bonds and securities shall be paid to the contractor as the said
i nt erest accrues.

(3) The contractor or subcontractor may w thhold paynent of not
nmore than five percent fromthe noneys earned by any subcontractor or
sub-subcontractor or supplier contracted with by the contractor to
provide | abor, materials, or equipnment to the public project. Wenever
the contractor or subcontractor reserves funds earned by a
subcontractor or sub-subcontractor or supplier, the contractor or
subcontractor shall pay interest to the subcontractor or sub-
subcontractor or supplier at a rate equal to that received by the
contractor or subcontractor fromreserved funds.

(4) Wth the consent of the public body the contractor may submt
a bond for all or any portion of the amount of funds retained by the
public body in a formacceptable to the public body. Such bond and any
proceeds therefromshall be made subject to all clains and liens and in
the same manner and priority as set forth for retained percentages in
this chapter. The public body shall release the bonded portion of the
retained funds to the contractor within thirty days of accepting the
bond from the contractor. Whenever a public body accepts a bond in
lieu of retained funds froma contractor, the contractor shall accept
like bonds from any subcontractors or suppliers from which the
contractor has retained funds. The contractor shall then rel ease the
funds retained fromthe subcontractor or supplier to the subcontractor
or supplier within thirty days of accepting the bond from the
subcontractor or supplier.

(5 If the public body admnistering a contract, after a
substantial portion of the work has been conpleted, finds that an
unreasonable delay wll occur in the conpletion of the remaining
portion of the contract for any reason not the result of a breach
thereof, it may, if the contractor agrees, delete fromthe contract the
remai ning work and accept as final the inprovenent at the stage of
conpl etion then attained and nake paynent in proportion to the anmount
of the work acconmplished and in such case any anounts retained and
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accunul ated under this section shall be held for a period of thirty
days follow ng such acceptance. 1In the event that the work shall have
been term nated before final conpletion as provided in this section

the public body may thereafter enter into a new contract with the sane
contractor to performthe remaining work or inprovenent for an anmount
equal to or less than the cost of the remaining work as was provided
for in the original contract wthout advertisenment or bid. The
provisions of this chapter 60.28 RCW shall be deened exclusive and
shal | supersede all provisions and regulations in conflict herewth.

(6) Whenever the departnent of transportation has contracted for
the construction of tw or nore ferry vessels, thirty days after
conpletion and final acceptance of each ferry vessel, the departnent
may release and pay in full the amobunts retained in connection with the
construction of such vessel subject to the provisions of RCW60. 28. 020:
PROVI DED, That the departnent of transportation may at its discretion
condition the release of funds retained in connection wth the
conpleted ferry upon the contractor delivering a good and sufficient
bond with two or nore sureties, or wwth a surety conpany, in the anount
of the retained funds to be released to the contractor, conditioned
that no taxes shall be certified or clains filed for work on such ferry
after a period of thirty days follow ng final acceptance of such ferry;
and if such taxes are certified or clains filed, recovery may be had on
such bond by the departnment of revenue and the ((rateralren))
mat eri al persons and | aborers filing clains.

(7) Contracts on projects funded in whole or in part by farnmers
home admnistration and subject to farnmers hone admnistration
regul ati ons shall not be subject to subsections (1) through (6) of this
section.

Sec. 7. RCW®60.28.011 and 2003 ¢ 301 s 7 are each anended to read
as follows:

(1) Public inprovenent contracts shall provide, and public bodies
shall reserve, a contract retainage not to exceed five percent of the
nmoneys earned by the contractor as a trust fund for the protection and
paynment of: (a) The clainms of any person arising under the contract;
and (b) the state with respect to taxes inposed pursuant to Title 82
RCW whi ch may be due from such contractor.

p. 13 HB 1327



© 00 N O Ol WDN P

W W W W W W W W WNDNDNDNDDDNDNDNDNDNMDNMNNNMNMNdNMNPEPEPPRPPRPPRPERPRPRPRPRERERPR
0O NO Ol W NPEFP O OOWwNOD O P WNPEPOOMOOWwWNO O~ owDNNER.Oo

(2) Every person performng |abor or furnishing supplies toward the
conpletion of a public inprovenent contract shall have a lien upon
nmoneys reserved by a public body under the provisions of a public
i nprovenent contract. However, the notice of the lien of the claimant
shall be given wthin forty-five days of conpletion of the contract
wor k, and in the manner provided in RCW 39.08. 030.

(3) The contractor at any tinme nmay request the contract retainage
be reduced to one hundred percent of the value of the work remaining on
t he project.

(a) After conpletion of all contract work other than | andscapi ng,
the contractor may request that the public body rel ease and pay in full
the anounts retained during the performance of the contract, and sixty
days thereafter the public body nust release and pay in full the
anounts retained (other than continuing retention of five percent of
the noneys earned for |andscaping) subject to the provisions of
chapters 39.12 and 60.28 RCW

(b) Sixty days after conpletion of all contract work the public
body nust release and pay in full the anmounts retained during the
performance of the contract subject to the provisions of chapters 39.12
and 60.28 RCW

(4) The noneys reserved by a public body under the provisions of a
public inprovenent contract, at the option of the contractor, shall be:

(a) Retained in a fund by the public body;

(b) Deposited by the public body in an interest bearing account in
a bank, mutual savings bank, or savings and | oan association. |Interest
on noneys reserved by a public body under the provision of a public
i nprovenent contract shall be paid to the contractor

(c) Placed in escrow with a bank or trust conpany by the public
body. When the noneys reserved are placed in escrow, the public body
shal |l issue a check representing the sum of the noneys reserved payabl e
to the bank or trust conpany and the contractor jointly. This check
shall be converted into bonds and securities chosen by the contractor
and approved by the public body and the bonds and securities shall be
held in escrow. Interest on the bonds and securities shall be paid to
the contractor as the interest accrues.

(5) The contractor or subcontractor may w thhold paynent of not
nmore than five percent fromthe noneys earned by any subcontractor or
sub-subcontractor or supplier contracted with by the contractor to
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provide | abor, materials, or equipnent to the public project. Wenever
the contractor or subcontractor reserves funds earned by a
subcontractor or sub-subcontractor or supplier, the contractor or
subcontractor shall pay interest to the subcontractor or sub-
subcontractor or supplier at a rate equal to that received by the
contractor or subcontractor fromreserved funds.

(6) A contractor may submt a bond for all or any portion of the
contract retainage in a form acceptable to the public body and froma
bondi ng conpany neeting standards established by the public body. The
public body shall accept a bond neeting these requirenments unless the
public body can denonstrate good cause for refusing to accept it. This
bond and any proceeds therefromare subject to all clains and |iens and
in the same manner and priority as set forth for retained percentages
in this chapter. The public body shall release the bonded portion of
the retained funds to the contractor within thirty days of accepting
the bond fromthe contractor. Wenever a public body accepts a bond in
lieu of retained funds froma contractor, the contractor shall accept
like bonds from any subcontractors or suppliers from which the
contractor has retained funds. The contractor shall then rel ease the
funds retained fromthe subcontractor or supplier to the subcontractor
or supplier wthin thirty days of accepting the bond from the
subcontractor or supplier.

(7) 1f the public body admnistering a contract, after a
substantial portion of the work has been conpleted, finds that an
unreasonable delay wll occur in the conpletion of the remaining
portion of the contract for any reason not the result of a breach
thereof, it may, if the contractor agrees, delete fromthe contract the
remai ning work and accept as final the inprovenent at the stage of
conpl etion then attained and nake paynent in proportion to the amount
of the work acconplished and in this case any anounts retained and
accunul ated under this section shall be held for a period of sixty days
follow ng the conpletion. In the event that the work is term nated
before final conpletion as provided in this section, the public body
may thereafter enter into a new contract with the same contractor to
perform the remaining work or inprovenent for an anount equal to or
|l ess than the cost of the remaining work as was provided for in the
original contract w thout advertisenent or bid. The provisions of this
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chapter are exclusive and shall supersede all provi sions and
regul ations in conflict herewth.

(8) Whenever the departnent of transportation has contracted for
the construction of tw or nore ferry vessels, sixty days after
conpletion of all contract work on each ferry vessel, the departnent
must release and pay in full the amounts retained in connection with
the construction of the vessel subject to the provisions of RCW
60.28.020 and chapter 39.12 RCW However, the departnent of
transportation may at its discretion condition the release of funds
retained in connection with the conpleted ferry upon the contractor
delivering a good and sufficient bond with two or nore sureties, or
with a surety conpany, in the amount of the retained funds to be
released to the contractor, conditioned that no taxes shall be
certified or clains filed for work on the ferry after a period of sixty
days follow ng conpletion of the ferry; and if taxes are certified or
claims filed, recovery may be had on the bond by the departnent of
revenue and the ((#mwatertalren)) naterial persons and |aborers filing
cl ai ns.

(9) Except as provided in subsection (1) of this section,
reservation by a public body for any purpose fromthe noneys earned by
a contractor by fulfilling 1its responsibilities under public
i nprovenent contracts is prohibited.

(10) Contracts on projects funded in whole or in part by farners
home admnistration and subject to farnmers hone admnistration
regul ations are not subject to subsections (1) through (9) of this
section.

(11) This subsection applies only to a public body that has
contracted for the construction of a facility using the general
contractor/construction manager procedure, as defined under RCW
39.10.061. |If the work performed by a subcontractor on the project has
been conpleted wthin the first half of the tinme provided in the
general contractor/construction manager contract for conpleting the
work, the public body may accept the conpletion of the subcontract.
The public body must give public notice of this acceptance. After a
forty-five day period for giving notice of liens, and conpliance with
t he retai nage rel ease procedures in RCW60. 28. 021, the public body may
release that portion of the retained funds associated with the
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subcontract. Clainms against the retained funds after the forty-five
day period are not valid.

(12) Unless the context clearly requires otherwi se, the definitions
in this subsection apply throughout this section.

(a) "Contract retainage" neans an anount reserved by a public body
fromthe noneys earned by a person under a public inprovenent contract.

(b) "Person" nmeans a person or persons, nechanic, subcontractor, or
mat eri al person who perforns | abor or provides materials for a public
i nprovenent contract, and any other person who supplies the person with
provisions or supplies for the carrying on of a public inprovenent
contract.

(c) "Public body"™ neans the state, or a county, city, town,
district, board, or other public body.

(d) "Public inprovenent contract”™ nmeans a contract for public
i nprovenents or work, other than for professional services, or a work
order as defined in RCW 39. 10. 020.

Sec. 8. RCW 60.28.020 and 1975 1st ex.s. ¢ 104 s 2 are each
anmended to read as foll ows:

After the expiration of the thirty day period, and after receipt of
the departnent of revenue's certificate, and the public body is
satisfied that the taxes certified as due or to becone due by the
departnent of revenue are discharged, and the clains of ((matertalren))
mat eri al persons and | aborers who have filed their clains, together with
a sum sufficient to defray the cost of foreclosing the liens of such
clains, and to pay attorneys' fees, have been paid, the public body
shall pay to the contractor the fund retained by it or release to the
contractor the securities and bonds held in escrow

| f such taxes have not been discharged or the clains, expenses, and
fees have not been paid, the public body shall either retain in its
fund, or in an interest bearing account, or retain in escrow, at the
option of the contractor, an anmount equal to such unpaid taxes and
unpaid clainms together with a sum sufficient to defray the costs and
attorney fees incurred in foreclosing the lien of such clains, and
shal |l pay, or release fromescrow, the remainder to the contractor

Sec. 9. RCW 60. 28. 021 and 1992 c¢c 223 s 3 are each anended to read
as foll ows:
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After the expiration of the forty-five day period for giving notice
of lien provided in RCW 60.28.011(2), and after receipt of the
departnent of revenue's certificate, and the public body is satisfied
that the taxes certified as due or to becone due by the departnent of
revenue are discharged, and the cl ai ns of ( ( ratertaten))
mat eri al persons and | aborers who have filed their clains, together with
a sum sufficient to defray the cost of foreclosing the liens of such
clains, and to pay attorneys' fees, have been paid, the public body may
wi thhold fromthe remaining retai ned anounts for clainms the public body
may have agai nst the contractor and shall pay the balance, if any, to
the contractor the fund retained by it or release to the contractor the
securities and bonds held in escrow

| f such taxes have not been di scharged or the clains, expenses, and
fees have not been paid, the public body shall either retain in its
fund, or in an interest bearing account, or retain in escrow, at the
option of the contractor, an anmount equal to such unpaid taxes and
unpaid clainms together with a sum sufficient to defray the costs and
attorney fees incurred in foreclosing the lien of such clains, and
shal | pay, or release fromescrow, the remainder to the contractor

Sec. 10. RCW 85.28.130 and Code 1881 s 2517 are each anended to
read as foll ows:

Persons owning or desiring to inprove contiguous tracts of tide
mar sh or swanpy | ands exposed to the overflow of the tide and capable
of being made dry, may separate their respective tracts by a dike or
ditch, which shall nmeke and designate their comon boundary. In al
such cases said dike or ditch shall be constructed at the equal cost
and expense of the respective parties, and either party failing to pay
his or her contributive share of such expense shall be liable to the
party constructing the dike or ditch for such contributive share, or so
much thereof as may renmain due and unpaid, to be recovered in a civi
action in a court of conpetent jurisdiction and the party constructing
such di ke shall also be entitled to a lien upon the tract of the party
failing to pay his or her contributive share for the construction of
said dike, or so nuch thereof as shall be due, which lien shall be
secured and enforced as liens of ((materalmwen)) nmaterial persons and
mechani cs are now by | aw enforced.
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Sec. 11. RCW 85.28.140 and Code 1881 s 2518 are each anended to
read as foll ows:

Any person or persons who may hereafter take a tract of tide | and
or marsh and shall desire to adopt as his or her boundary |ine any dike
or ditch heretofore constructed upon and entirely within the boundary
line of a neighboring contiguous tract he or she may join on to said
tract and adopt said dike as his or her boundary by paying to the owner
of the tract upon which said dike is constructed one-half of the cost
and expense of the construction thereof, and any person so adopting the
di ke or ditch of another without contributing his or her half share of
the cost or expense thereof shall be liable for his or her said half
share, which may be recovered in a civil action in any court of
conpetent jurisdiction, or the owner of the dike or ditch so used may
secure a lien upon the tract of l|and bounded by said dike for the
anmount due for the use of said dike in accordance with the provisions
of the law securing a lien to ((#mwatertalrenr)) material persons and
mechani cs: PROVI DED ALWAYS, That when such di ke has becone the common
houndary ((fFef—two—-adiacent—tracts—it+—shalH—beand renntn—the—comon
boundary})) of two adjacent tracts, it shall be and remain the common
boundary and the persons owning the said tracts shall be nutually
liable for the expense of keeping it in repair, share and share alike.

~-- END ---
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