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3254-S2. E AM5 BRAN S6035. 1

E2SHB 3254 - S AMD TO TRAN COWM AMD ( S-5957.1/08) 270
By Senators Brandl and, Fairley, Hargrove, and Kline

ADOPTED 03/ 07/ 2008

Begi nning on page 28, line 37 of the anendnent, strike all of
subsection (4) and insert the foll ow ng:

"(4) A person who is convicted of a violation of RCW46.61.502 or
46. 61.504 ((and—whe)) shall be punished under chapter 9.94A RCW if:
(a) The person has four or nore prior offenses within ten years((sy)) L
or ((whe)) (b) the person has ever previously been convicted of: (i)
A violation of RCW 46.61.520 commtted while under the influence of
intoxicating liquor or any drug ((e+)); (ii) a violation of RCW
46. 61. 522 comm tted while under the influence of intoxicating |liquor or
any drug( (—shat—be—punished+naccordance—wthchapter—9-94A RCW ),
or (iii) an out-of-state offense conparable to the offense specified in
(b)(i) or (ii) of this subsection."

On page 34, after line 7 of the anmendnent, insert the follow ng:

"Sec. 15. RCW46.61.502 and 2006 ¢ 73 s 1 are each anended to read
as follows:

(1) A person is guilty of driving while under the influence of
i ntoxicating liquor or any drug if the person drives a vehicle within
this state:

(a) And the person has, within two hours after driving, an al cohol
concentration of 0.08 or higher as shown by analysis of the person's
breath or bl ood nade under RCW 46. 61. 506; or

(b) Wiile the person is under the influence of or affected by
intoxicating liquor or any drug; or

(c) Wiile the person is under the conbined influence of or affected
by intoxicating |liquor and any drug.

(2) The fact that a person charged with a violation of this section
is or has been entitled to use a drug under the laws of this state
shall not constitute a defense against a charge of violating this
section.
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(3) It is an affirmative defense to a violation of subsection
(1)(a) of this section which the defendant nust prove by a
preponderance of the evidence that the defendant consumed a sufficient
quantity of alcohol after the tinme of driving and before the
adm ni stration of an analysis of the person's breath or blood to cause
t he defendant's al cohol concentration to be 0.08 or nore wthin two
hours after driving. The court shall not admt evidence of this
defense unless the defendant notifies the prosecution prior to the
omi bus or pretrial hearing in the case of the defendant's intent to
assert the affirmative defense.

(4) Analyses of blood or breath sanples obtained nore than two
hours after the alleged driving may be used as evidence that within two
hours of the alleged driving, a person had an al cohol concentration of
0.08 or nore in violation of subsection (1)(a) of this section, and in
any case in which the analysis shows an al cohol concentration above
0. 00 may be used as evidence that a person was under the influence of
or affected by intoxicating liquor or any drug in violation of
subsection (1)(b) or (c) of this section.

(5) Except as provided in subsection (6) of this section, a
violation of this section is a gross m sdeneanor.

(6) It is a class C felony punishabl e under chapter 9.94A RCW or
chapter 13.40 RCWif the person is a juvenile, if: (a) The person has
four or nore prior offenses within ten years as defined in RCW
46. 61. 5055; or (b) the person has ever previously been convicted of (i)
vehi cul ar hom ci de while under the influence of intoxicating |iquor or
any drug, RCW 46.61.520(1)(a), ((er)) (ii) vehicular assault while
under the influence of intoxicating Iliquor or any drug, RCW
46. 61.522(1)(b), or (iii) an out-of-state offense conparable to the
of fense specified in (b)(i) or (ii) of this subsection.

Sec. 16. RCW46.61.504 and 2006 ¢ 73 s 2 are each anended to read
as follows:

(1) A person is guilty of being in actual physical control of a
not or vehicle while under the influence of intoxicating |iquor or any
drug if the person has actual physical control of a vehicle within this
st at e:

(a) And the person has, within two hours after being in actua
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physi cal control of the vehicle, an al cohol concentration of 0.08 or
hi gher as shown by analysis of the person's breath or bl ood nade under
RCW 46. 61. 506; or

(b) While the person is under the influence of or affected by
intoxicating |iquor or any drug; or

(c) Wiile the person is under the conbined influence of or affected
by intoxicating |liquor and any drug.

(2) The fact that a person charged with a violation of this section
is or has been entitled to use a drug under the laws of this state does
not constitute a defense against any charge of violating this section.
No person may be convicted under this section if, prior to being
pursued by a | aw enforcenent officer, the person has noved the vehicle
safely off the roadway.

(3) It is an affirmative defense to a violation of subsection
(1)(a) of this section which the defendant nust prove by a
preponderance of the evidence that the defendant consumed a sufficient
gquantity of alcohol after the tine of being in actual physical control
of the vehicle and before the admnistration of an analysis of the
person's breath or blood to cause the defendant's al cohol concentration
to be 0.08 or nore within two hours after being in such control. The
court shall not admt evidence of this defense unless the defendant
notifies the prosecution prior to the omibus or pretrial hearing in
the case of the defendant's intent to assert the affirmative defense.

(4) Analyses of blood or breath sanples obtained nore than two
hours after the alleged being in actual physical control of a vehicle
may be used as evidence that within two hours of the alleged being in
such control, a person had an al cohol concentration of 0.08 or nore in
viol ation of subsection (1)(a) of this section, and in any case in
whi ch the analysis shows an al cohol concentration above 0.00 may be
used as evidence that a person was under the influence of or affected
by intoxicating liquor or any drug in violation of subsection (1)(b) or
(c) of this section.

(5 Except as provided in subsection (6) of this section, a
violation of this section is a gross m sdeneanor.

(6) It is a class C felony punishabl e under chapter 9.94A RCW or
chapter 13.40 RCWif the person is a juvenile, if: (a) The person has
four or nore prior offenses within ten years as defined in RCW
46. 61. 5055; or (b) the person has ever previously been convicted of (i)
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vehi cul ar hom ci de while under the influence of intoxicating |iquor or

any drug, RCW 46.61.520(1)(a), ((er)) (ii) vehicular assault while

under the influence of intoxicating Iliquor or any drug, RCW
46. 61.522(1)(b), or (iii) an out-of-state offense conparable to the

of fense specified in (b)(i) or (ii) of this subsection.”

Renunber the remaining sections consecutively and correct any
internal references accordingly.

E2SHB 3254 - S AMD TO TRAN COMM AMD ( S-5957. 1/ 08)
By Senators Brandl and, Fairley, Hargrove, and Kline

ADOPTED 03/ 07/ 2008

On page 34, line 16 of the title anendnent, after "46.20.740,"
strike "and 46.61.5055" and insert "46.61.5055, 46.61.502, and
46. 61. 504"

EFFECT: Makes DU a felony if the person has an out-of-state
conviction for an offense that is conparable to Wshington's DU -
related vehicular assault or DU -related vehi cul ar hom ci de.

~-- END ---
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