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Brief Description: Regulating business development companies and the participation of
financial institutions and nondepository lenders in economic development within the state.

Sponsors. Representatives Kirby, Roach and Chase; by request of Department of Financial
Institutions.

Brief Summary of Bill

»  Changesthe name of industrial development corporations to business development
corporations.

*  Changes the requirements for incorporation of a business development corporation.
*  Changesthe structure of stockholder and corporate governance.
*  Expands the corporate powers.

»  Provides structures for examination authority, regulatory oversight, confidentiality and
feesthat are parallel to those used in the regulation of state chartered banks.

*  Givesthe Director of the Department of Financial Institutions broad rule making
authority.

Hearing Date: 1/12/06
Staff: Jon Hedegard (786-7127).
Background:

Chapter 31.24 RCW, addressing industrial development corporations, was adopted in 1963. The
stated purpose of a corporation established under the chapter is to promote, stimulate, develop,
and advance the business prosperity and economic welfare of Washington and its citizens.

Reguirements for Incorporation.

A minimum of 15 persons are required to incorporate. A majority of the incorporators must be
Washington residents. The Secretary of State must not approve the articles of incorporation
unless a combination of at least ten financial institutions and insurers authorized to do businessin
the state agree to |oan money to the corporation.
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Powers of the Corporation.

Included in the powers of a corporation are the abilities to:

»  Elect, appoint, and employ officers, agents, and employees:

*  Make contracts and incur liabilities. However, it can only borrow from members (financial
institutions or banks that had agreed to lend money prior to incorporation) and it cannot incur
any secondary liability by guaranteeing the debts of another;

*  Issue bonds debentures, notes, or other evidence of indebtedness;

*  Securethe evidence of indebtedness;

» Makeloansif the prospective borrower has been refused by at least one financia institution;

*  Purchase, lease, sell or lease real or personal property;

*  Acquirethe business, rights or assets of another;

*  Acquire, improve, and dispose of land,;

*  Acquire stock, shares, bonds, notes, or other evidence of indebtedness; and

*  Other acts necessary or convenient to carry out the express powersin Chapter 31.24 RCW.

Governance by the Stockholders and Members.

Stockholders and the members (the lender institutions and insurers) share governance
responsibilities. Together they elect directors, adopt and repeal bylaws, amend the articles of
incorporation, and vote on matters requiring action. When avote istaken, it requires a majority
of the stockholders present and a mgjority of the members present.

Examination of licensees under Chapter 31.40 RCW
The Director must examine licensee under chapter 31.40 RCW at least annually.

Summary of Bill:

Business Development Company Defined.

A "business development company” is defined as a company created to engage in activities

authorized under the act. A business development company is either a:

*  "Genera business development company" which can engage in any activity authorized under
the act; or

»  "Historic business devel opment company™ which is organized to stimulate the preservation
of historic buildings or historic commercial areas or neighborhoods. These companies may
only engage in activities consistent with their charter.

Numerous additional definitions are provided.

Requirements for Incorporation.

A minimum of fiveincorporatorsisrequired. A majority of incorporators must be Washington
state domiciles or residents. Three of the incorporators must be federally insured depository
institutions. Thereisno requirement that at least ten financial institutions or insurers agree to lend
money to the company. Business development companies must be incorporated with the
Secretary of State and chartered with the Department of Financial Institutions (DFI).

Among the items that an applicant must include in requesting a charter from the Director of the

DFI (Director) are:

e A statement of the purpose of the charter;

* A business plan satisfactory to the Director, including a plan to assess stockholdersin the
event that is necessary;
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*  Theproposed articles of incorporation;

*  The proposed bylaws,

»  Other information required by the Director;

» A filing fee and application review fee established by the Director; and

*  Caetification to the satisfaction of the Director that a minimum of initial capital has been
procured. The minimum amount of capital is determined by the Director who may consider
the purpose of the initial capital and the suitability and sufficiency of the capital in relation to
the applicant's business plan.

The Director has 90 days after submission of a completed application to approve it and issue a
charter or disapproveit. The Director may disapprove an application or specify in writing how
the application can be reformed in away that will be approved. After approval, the director must
transmit the articles of incorporation to the Secretary of State for filing.

Fees.

The Director may collect fees from an applicant or a business development company. The fee
reguirements must be consistent with the requirements regarding banksin Title 30 RCW. The
fees may be established for application, application review and examination of business
development companies.

Powers of the Corporation.

In addition to the powers of an industrial devel opment corporation, a business devel opment

company may:

e Borrow from any lender;

 Make quaified loans (borrowers no longer need to have been turned down by another
financia institution) and qualified investments,

* Facilitate and arrange qualified participation loans by qualified loan participants;

e Partialy fund qualified participation loans.

Governance by the Stockholders.

The concept of membersis not included in the business devel opment structure. The corporation
isgoverned by stockholdersin a more standard fashion. The specifics for quorum, voting, and
such processes are set out. There may only be one class of stockholders.

Corporate Governance.
The board of directors must meet at |east quarterly. Directors and committees may meet by
conference call. Directors and officers are liable for gross negligence.

Safety and Soundness and Dividends.

The Director may adopt rules to limit the amount of a dividend and the time and manner of
declaring adividend. If the Director determines that a company has a policy of declaring
dividends that is unsafe and unsound, the Director may issue a cease and desist order.

Lending and Investment Cap for a Sole Borrower.

The aggregate limit of qualified loans, qualified investment and funding participation in qualified
participation loans by a business development company to a single borrower or businessin
relation to a business development project may not exceed 25% of the combined capital, surplus
and undivided profits of a business development company. The Director may approve of an

House Bill Analysis -3- HB 2339



initial or amended business plan that exceeds the cap. The Director may adopt rules that enable a
company to exceed the cap.

Insider Trading.

A business devel opment company may not make an "insider transaction” unless it has been
approved or ratified by its board of directors. Any insider transaction is subject to the examination
and enforcement authority of the DFI.

Minimum Standards for Capital, Surplus and Undivided Profits.

A business devel opment company must maintain an amount of minimum capital, surplus and
undivided profits that the Director deems safe and sound. The capital-to-asset ratio of a business
development company must be no less than ten percent.

Depositing Funds.
A business development company may deposit funds in any institution. A company must not
accept deposits or acts as a depository institution.

Examination.

The Director has the same power and authority to examine asis exercised over banksin Title 30
RWC. The Director must examine each business development company at least every 24 months
the Director could examine a company more frequently.

Insolvency and Liquidation.
The insolvency and liquidation of a business development company must be done in the same
manner as a state-chartered commercia banks under Chapter 30.44 RCW.

Supervisory Authority.

The Director has the same power and authority over a business development company, in the
same manner as over state-chartered commercial banks under Title 30 RCW. Thisincludesthe
ability to exercise supervisory direction, conservatorship, and to issue cease and desist orders.

Mergers of Business Development Companies and Conversion.
Two or more business development companies in the same manner as for state-chartered
commercia banks under Chapter 30.49 RCW subject to the approval of the Director.

Historic Business Development Companies and General Business Development Companies.

A historic business development company must be formed for one of the specified purposes. Itis
not allowed to engage in broad economic and business promotion. A general business
development companies may engage in broad economic and business promotion or in the
activities of a historic business development company

A historic business development company can convert to a general business devel opment
company upon approval of the Director. A request for conversion must include proposed articles
of incorporation, bylaws, and a business plan. Standards for review are set forth.

Conversion of Development Credit Corporation and Other Corporations under Title 23B RCW to
Business Development Company Charter.

A development credit corporation chartered under Chapter 31.20 RCW or any other corporation
chartered under Title 23B RCW may convert to a business development company. The
requirements are generally parallel to establishing a business devel opment corporation.
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Confidentiaity of Examination Records and Results.
Business devel opment companies receive the same level of confidentiality for examination
records and results as exists for state-chartered commercia banks.

Chartering as or Converting to a Limited Liability Corporations.

Business devel opment companies are alowed to be organized or convert to limited liability
companies to the same extent and subject to the same limitations as at state chartered commercial
banks.

Rel ationship between Business Development Companies, Federally Guaranteed Small Business
Lenders (Chapter 31.40 RCW) and Guaranteed Agricultural Lenders (Chapter 31.35 RCW).
Applicants may submit simultaneous applications for charter/license as a business devel opment
company and either afederally guaranteed small business lender (Chapter 31.40 RCW) or
guaranteed agricultural lender (Chapter 31.35 RCW), or both. The DFI must treat such
simultaneous applications as one application.

If adual charter/licenseis granted, the DFI may only perform joint, simultaneous examinations of
dua charter/licensees.

Thefeesfor ajoint applicant or joint licensee may only be those fees provided for in Chapter
31.24 RCW.

Technical Correctionsto Reconcile Different RCW Chapters.
To reconcile Chapter 31.24 RCW with Chapter 31.35 RCW and Chapter 31.40 RCW, certain
provisions of Chapter 31.24 supersede any contrary provisions in the other Chapters.

Examination of Licensees under Chapter 31.40 RCW.
The Director must examine licensee under chapter 31.40 RCW at least every 24 months.
Licensees are federally guaranteed small business lenders.

The Director has broad authority to adopt rules to carry out the purposes of the bill.

Several sections are repeal ed.

Appropriation: None.

Fiscal Note: Requested on January 5, 2006.

Effective Date: The bill takes effect 90 days after adjournment of session in which bill is passed.
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