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SENATE BI LL 5590

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By Senators Mrton, Fraser, Honeyford, Hewitt, Doumt and Regal a; by
request of Environnental Hearings Ofice

Read first time 01/31/2003. Referred to Commttee on Natural
Resources, Energy & Water.

AN ACT Relating to determning the appeals period for certain
envi ronment al appeal s; anmendi ng RCW43. 21B. 001, 43. 21B. 190, 43. 21B. 230,
and 43. 21B. 300; reenacting and anendi ng RCW 43. 21B. 310; and adding a
new section to chapter 43.21B RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW43.21B.001 and 1987 ¢ 109 s 4 are each anended to read
as follows:

((As—used—+n)) The definitions in this section apply throughout
this chapter((5)) unless the context clearly requires otherw se.

(1) "Aggrieved party" neans a party wth standing to appeal,
including all parties of record.

(2) "Date of receipt" neans:

(a) Three business days after the date of nmailing; or

(b) The date of actual receipt, when the actual receipt date can be
proven by a preponderance of the evidence. The date of actual receipt,

however, may not exceed forty-five days fromthe date of nmiling.

(3) "Department” neans the department of ecol ogy((—=ard)).
(4) "Director"” means the director of ecol ogy.
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(5) "Parties of record" neans parties to the agency proceeding as
defined in RCW 34.05.010(12), and also includes any person who
participated in the agency admnistrative review process by providing
oral or witten comment to the agency.

Sec. 2. RCW 43. 21B. 190 and 1995 ¢ 382 s 4 are each anmended to read
as foll ows:

((W-thin—thirty—days)) After the final decision and order of the

heari ngs board ((uper—such—an—appeal)) has been ((eemmunicated—to))
received by the ((+nterested)) parties, ((sueh—+nterested)) any party

aggri eved by the decision and order of the hearings board may appeal to
the superior court within thirty days fromthe date of receipt of the
final decision and order.

Sec. 3. RCW43. 21B. 230 and 1997 ¢ 125 s 2 are each anended to read
as follows:

Consistent with RCW 43.21B. 110, any person having received notice
of ((a&)) denial of a petition, a notice of determ nation, or notice of
((er)) an order nade by the departnent may appeal to the hearings
board, within thirty days from the date of receipt of the notice of

such denial, order, or determ nation ((+s—pested—+ntheUntted-States
maiH—property—addressed—postage prepard—to0)) by the appealing party.

Aggarieved parties who do not qualify as parties of record as defined in
RCW 43.21B.001 are not entitled to notice under this section. The
appeal shall be perfected by serving a copy of the notice of appea
upon the departnment or air pollution authority established pursuant to
chapter 70.94 RCW as the case may be, within the time specified herein
and by filing the original thereof with proof of service with the clerk
of the hearings board.

Sec. 4. RCW43.21B.300 and 2001 ¢ 36 s 2 are each anended to read
as follows:

(1) Any civil penalty provided in RCW 18.104. 155, 70.94.431,
70. 105. 080, 70.107.050, 88.46.090, 90.03.600, 90.48. 144, 90.56.310, and
90. 56. 330 shall be inposed by a notice in witing, either by certified
mail with return receipt requested or by personal service, to the
person incurring the penalty from the departnent or the local air
authority, describing the violation wth reasonable particularity.
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Wthin ((H+teen)) thirty days after the notice is received, the person
incurring the penalty may apply in witing to the departnent or the
authority for the rem ssion or mtigation of the penalty. Upon receipt
of the application, the departnent or authority may remt or mtigate
the penalty upon whatever terns the departnent or the authority inits
di scretion deens proper. The departnent or the authority may ascertain
the facts regarding all such applications in such reasonabl e manner and
under such rules as it may deem proper and shall remt or mtigate the
penalty only upon a denonstration of extraordinary circunstances such
as the presence of information or factors not considered in setting the
original penalty.

(2) Any penalty inposed under this section may be appealed to the
pol I ution control hearings board in accordance with this chapter if the
appeal is filed with the hearings board and served on the departnent or
authority thirty days after the date of receipt by the person penalized
of the notice inposing the penalty or thirty days after the date of
recei pt of the notice of disposition of the application for relief from
penal ty.

(3) A penalty shall becone due and payable on the later of:

(a) Thirty days after receipt of the notice inposing the penalty;

(b) Thirty days after receipt of the notice of disposition on
application for relief frompenalty, if such an application is nmade; or

(c) Thirty days after receipt of the notice of decision of the
hearings board if the penalty is appeal ed.

(4) 1If the amount of any penalty is not paid to the departnent
within thirty days after it becones due and payable, the attorney
general, upon request of the departnent, shall bring an action in the
name of the state of Washington in the superior court of Thurston
county, or of any county in which the violator does business, to
recover the penalty. |[If the anobunt of the penalty is not paid to the
authority wthin thirty days after it becones due and payable, the
authority may bring an action to recover the penalty in the superior

court of the county of the authority's main office or of any county in
whi ch the viol ator does business. |In these actions, the procedures and
rul es of evidence shall be the same as in an ordinary civil action.

(5) Al penalties recovered shall be paid into the state treasury
and credited to the general fund except those penalties inposed
pursuant to RCW 18. 104. 155, which shall be credited to the reclanation
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account as provided in RCW 18.104.155(7), RCW 70.94.431, the
di sposition of which shall be governed by that provision, RCW
70.105. 080, which shall be credited to the hazardous waste control and
elimnation account, created by RCW 70.105.180, and RCW 90.56. 330,

whi ch shall be credited to the coastal protection fund created by RCW
90. 48. 390.

Sec. 5. RCW 43.21B. 310 and 2001 ¢ 220 s 4 and 2001 ¢ 36 s 3 are
each reenacted and anmended to read as foll ows:

(1) Except as provided in RCW90. 03. 210(2), any order issued by the
departnent or local air authority pursuant to RCW70.94. 211, 70.94. 332,
70. 105. 095, 43.27A. 190, 86.16.020, 88.46.070, or 90.48.120(2) or any
provi sion enacted after July 26, 1987, or any permt, certificate, or
license issued by the departnment nmay be appealed to the pollution
control hearings board if the appeal is filed with the board and served
on the departnent or authority within thirty days after the date of
recei pt of the order. Except as provided under chapter 70.105D RCWand
RCW 90. 03.210(2), this is the exclusive neans of appeal of such an
order. Aggrieved parties who do not qualify as parties of record as
defined in RCW 43.21B.001 are not entitled to notice under this
section.

(2) The departnent or the authority in its discretion may stay the
ef fecti veness of an order during the pendency of such an appeal.

(3) At any tine during the pendency of an appeal of such an order
to the board, the appellant may apply pursuant to RCW43.21B. 320 to the
hearings board for a stay of the order or for the renoval thereof.

(4) Any appeal must contain the following in accordance with the
rules of the hearings board:

(a) The appellant's nane and address;

(b) The date and docket nunber of the order, permt, or license
appeal ed;

(c) A description of the substance of the order, permt, or |license
that is the subject of the appeal;

(d) A clear, separate, and conci se statenent of every error alleged
to have been comm tted;

(e) A clear and concise statenent of facts upon which the requester
relies to sustain his or her statenents of error; and

(f) A statenment setting forth the relief sought.
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(5) Upon failure to conply with any final order of the departnent,
the attorney general, on request of the departnent, may bring an action
in the superior court of the county where the violation occurred or the
potential wviolation is about to occur to obtain such relief as
necessary, including injunctive relief, to insure conpliance with the
order. The air authorities may bring simlar actions to enforce their
or ders.

(6) An appeal abl e deci sion or order shall be identified as such and
shall contain a conspicuous notice to the recipient that it may be
appealed only by filing an appeal with the hearings board and serving
it on the departnment within thirty days of the date of receipt.

NEW SECTION. Sec. 6. A new section is added to chapter 43.21B RCW
to read as foll ows:

(1) Any aggrieved party, not qualifying as a party of record, who
has not received notice of denial of a petition, a notice of
determ nation, a regulatory or nonregul atory order, a permt decision
or a penalty issued by the departnent or air authority may appeal
within thirty days of the date the notice of petition denial, notice of
determ nation, order, permt decision, or penalty is posted on the
departnment's or local air authority's internet site. Any appeal taken
shall be in conpliance with RCW43. 21B. 310(4).

(2) Any notice posted on the departnment's or local air authority's
internet site pursuant to subsection (1) of this section mnust include
the date the notice was posted on the site, and state that any appeal
by an aggrieved party who is not a party of record nust be filed within
thirty days of the date the notice is posted on the internet site.

(3) This section does not require the departnent or |local air
authority to post the notices listed in subsection (1) of this section
on their internet site.

--- END ---
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