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HOUSE BI LL 1469

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on
By Representatives Ericksen and Anderson

Read first time 01/28/20083. Referred to Committee on Fisheries,
Ecol ogy & ParKks.

AN ACT Relating to habitat mtigation banks; and adding a new
chapter to Title 90 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. LEQ SLATIVE FINDI NGS AND | NTENT. (1) The
| egi slature finds that habitat mtigation banks are an inportant tool
for providing conpensatory mtigation for unavoidable inpacts to fish
and wi I dlife habitat conservation areas. The legislature further finds
that the benefits of habitat mtigati on banks include:

(a) Maintenance of the ecological functioning of a habitat
conservation area by consolidating conpensatory mtigation into a
single large parcel rather than in separate, 1isolated individual
parcel s;

(b) Increased potential for the establishnent and [|ong-term
managenent of successful mtigation by bringing together financial
resources, planning, and scientific expertise not practicable for many
project-specific mtigation proposals;

(c) Increased certainty over the success of mtigation and
reduction of tenporal |osses of fish and wildlife habitat areas since
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habitat mtigation banks are typically inplenmented and functioning in
advance of project inpacts;

(d) Potential enhanced protection and preservation of the state's
nost val uable fish and wildlife habitat;

(e) A reduction in permt processing tinmes and increased
opportunity for nore cost-effective conpensatory mtigation for
devel opnent projects; and

(f) The ability to provi de conpensatory mtigation in an efficient,
predi ctable, and econom cally and environnentally responsi bl e manner.

Therefore, the legislature declares that it is the policy of the
state to authorize habitat mtigation banking.

(2) The purpose of this chapter is to support the establishnment and
operation of habitat mtigation banks by:

(a) Authorizing state agencies and |ocal governnents, as well as
private entities, to achieve the goals of this chapter

(b) Providing a predictable, efficient regulatory franmework,
including tinely review of habitat mtigation bank proposals and
approval of habitat mtigation bank credits for projects; and

(c) Establishing a preference for the use of habitat mtigation
bank credits for transportation projects of statew de significance over
i ndi vidual, 1solated, on-site mtigation.

The legislature intends that, in the devel opnent and adoption of
rules for habitat mtigation banks, the departnent establish and use a
col | aborative process involving interested public agencies and private
entities.

NEW SECTION. Sec. 2. APPLICABILITY. (1) This chapter applies to
the establishnment, operation, and maintenance of public and private
fish, wildlife, or fish and wldlife habitat mtigation banks,
including the review and certification of mtigation banks and the
approval of the use of credits from habitat mtigation banks for
mtigation of proposed inpacts of public and private projects,
including but not limted to public transportati on projects.

(2) This chapter does not create any new authority for regul ating
fish, wildlife, or fish and wldlife habitat conservation areas or
habitat mtigation banks beyond what is specifically provided for in
this chapter. No authority is granted to the departnent under this
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chapter to adopt rules or guidance that apply to fish, wildlife, or
fish and wildlife habitat conservation projects other than habitat
mtigation banks under this chapter.

NEW SECTION. Sec. 3. DEFIN TIONS. The definitions in this
section apply throughout this chapter unless the context <clearly
requi res otherw se.

(1) "Bank sponsor" neans any public or private entity responsible
for establishing and, in nost circunstances, operating a bank.

(2) "Banking instrunent” nmeans the docunentation of agency and bank
sponsor concurrence on the objectives and admnistration of the bank
that describes in detail the physical and |egal characteristics of the
bank, including the service area and how the bank will be established
and oper at ed.

(3) "Conpensatory mtigation" nmeans the preservation, restoration,
enhancenent, or creation of fish, wldlife, or fish and wldlife
habitat areas for the purpose of conpensating for adverse inpacts to
habitat areas resulting froma proposed devel opnent project.

(4) "Creation" neans the establishnent of fish, wldlife, or fish
and wildlife habitat area functions and values in an area, either on or
off the project site, where none previously existed.

(5) "Credit" neans a unit of trade representing the increase in the
ecol ogical value of the site, as neasured by acreage, functions, or
val ues, or by sone other assessnent nethod.

(6) "Departnment" neans the departnent of ecol ogy.

(7) "Enhancenent"” neans actions taken within an existing fish,
wildlife, or fish and wildlife habitat area to increase or augnment one
or nore functions or values of the area. "Enhancenent” may al so
i nclude actions taken to inprove the functions provided by a buffer or
upl and ar ea.

(8) "Habitat" neans the environnmental conditions surrounding the
| ocation where a particular species of fish or wldlife |Iives,
including air, water, soil, mneral elenents, noisture, tenperature,
and t opography.

(9) "Habitat mtigation bank"” or "bank"™ neans a site where fish
wildlife, or fish and wldlife habitat is preserved, restored,
enhanced, or created for the purpose of providing conpensatory
mtigation in advance of authorized inpacts to simlar habitat areas.
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(10) "Inpact" nmeans the effect or consequence of a proposed action,
as identified by the state agency or |ocal governnment issuing the
project permt, in particular upon fish, wildlife, or fish and wildlife
habi tat conservation areas and specific to an elenent of the habitat
for a particul ar speci es.

(11) "Performance standards" neans neasurable benchmarks for a
specific project objective, in particular to allow evaluation of the
characteristics associated with certified habitat mtigation banks.

(12) "Practicable" neans avail abl e and capabl e of being done after
taking into consideration cost, existing technology, and logistics in
I'ight of overall project purposes.

(13) "Preservation" neans the protection of ecologically inportant
fish, wildlife, or fish and wldlife habitat area through the
i npl emrentation  of appropriate |egal and physi cal mechani sms.
"Preservation” may include protection of the functions provided by a
buffer or upland area to ensure the protection or enhancenent of the
habi t at ar ea.

(14) "Restoration" neans actions taken to intentionally reestablish
fish, wildlife, or fish and wldlife habitat areas at a site where
functional and val uabl e habitat previously existed but where functional
and val uabl e habitat no | onger exists.

(15) "Service area" means the designated geographic area in which
a bank can reasonably be expected to provide appropriate conpensatory
mtigation.

(16) "Transportation project of statew de significance" neans a
project or conbination of projects that cross nmultiple city or county
jurisdictional boundaries or connects major state destinations in
support of the state's econony and are so designated by the departnent
of transportation and approved by the transportation commttees of the
senate and house of representatives. The transportation commttees of
the senate and house of representatives may also designate such
proj ects.

NEW SECTION. Sec. 4. RULES. Subject to the requirenents of this
chapter, the departnent, through a collaborative process involving
i nterested public agencies and private entities, shall adopt rules for:

(1) Certification, operation, and nonitoring of fish, wldlife, or
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fish and wldlife habitat mtigation banks. The rules nust include
procedures to assure that:

(a) Priority is given to banks providing for the restoration of
degraded or forner habitat areas;

(b) Banks involving the creati on and enhancenent of fish, wldlife,
or fish and wldlife habitat are certified only where there are
adequat e assurances of success and that the bank will result in an
overall environnental benefit; and

(c) Banks involving the preservation of fish, wildlife, or fish and
wildlife habitat are certified only when the preservation is in
conjunction with the restoration, enhancenent, or creation of a fish,
wildlife, or fish and wldlife habitat, or in other exceptional
circunstances as determned by the departnment consistent with this
chapter;

(2) Determ nation, release, and use of credits frombanks, provided
t hat :

(a) Procedures regarding credits nust authorize the use and sal e of
credits to offset adverse inpacts and the phased rel ease of credits as
different levels of the performance standards are net;

(b) Linear projects, including but not limted to transportation
projects of statew de significance, transm ssion or distribution |ines,
pi pelines, and railways, may use bank credits for conpensatory
mtigation of all adverse inpacts of projects even though all of the
project's inpacts are not |ocated within the bank's service area if (i)
at least one inpact from the project is located within the bank's
service area, and (ii) appropriate conpensation is provided for inpacts
| ying outside the bank's service area; and

(c) Use of habitat mtigation banks for transportation projects of
statew de significance are preferred over individual, isolated, on-site
mtigation;

(3) Public involvenent in the certification of banks, using
exi sting statutory authority;

(4) Coordination of governnental agencies;

(5) Establishnment of criteria for determning service areas for
each bank

(6) Performance standards; and

(7) Long-termmanagenent, financial assurances, and renedi ation for
certified banks.
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Before adopting rules under this chapter, the departnent shall
submt the proposed rules to the appropriate standing commttees of the
| egi slature. By January 30, 2004, the departnent shall submt a report
to the appropriate standing commttees of the legislature on its
progress in devel oping rul es under this chapter.

NEW SECTION. Sec. 5. CERTIFICATION OF BANKS. (1) The departnent
may certify only those banks that neet the requirenents of this
chapter. Certification shall be acconplished through a banking
instrunment. The local jurisdiction in which the bank is |ocated shal
be signatory to the banking instrunent.

(2) State agencies and | ocal governnments may approve use of credits
from a bank for any conpensatory mtigation required under a permt
i ssued or approved by that state agency or |ocal governnment for the
proposed inpacts of a specific public or private project. For public
transportation projects of statew de significance, use of credits from
a bank may be approved for any mtigation of inpacts of a proposed
proj ect even though all of the project's inpacts are not |ocated within
t he bank's service area.

NEW SECTION. Sec. 6. USE OF CRED TS If the permtting agency
has identified an inpact of a proposed project on a habitat
conservation area for which conpensatory nmitigation is required, the
departnent and the permtting agency nmay approve use of credits froma
bank that provides appropriate conpensatory mtigation for the project
inpacts. Credits froma bank may be approved if:

(1) The credits represent the restoration, enhancenent, or creation
of habitat of like kind to the habitat areas on which the proposed
project wll cause inpacts; or

(2) Use of credits froma bank is environnentally preferable to on-
site conpensati on.

For transportation projects of statewide significance permt
applications that require mtigation for inpacts on a habitat
conservation area, the departnent and the permtting agency shall
aut hori ze use of credits froma certified bank for the applicant public
agency that will provide appropriate conpensatory mtigation for the
proj ect inpacts.
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NEW SECTION.  Sec. 7. | NTERPRETATI ON OF CHAPTER AND RULES. Thi s
chapter and rules adopted under this chapter shall to the extent
possible be interpreted to be consistent with applicable federal
regul ati on and gui dance on the use of habitat mtigation banking.

NEWSECTION. Sec. 8. CAPTIONS NOT LAW Captions used in this act
are not any part of the |aw

NEW SECTION. Sec. 9. Sections 1 through 8 of this act constitute
a new chapter in Title 90 RCW

~-- END ---
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