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SENATE BI LL 6518

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By Senators Roach, Benton, Long, ke, Zarelli, Rossi, Sellar, Snyder,
Johnson, Horn, MDonald, Hale, Strannigan, MCaslin, Prentice, Schow,
Fraser, Deccio, Swecker, Mrton, Goings, Bauer, Rasnussen and Haugen

Read first tine 01/ 20/ 98. Referred to Commttee on Law & Justi ce.

AN ACT Relating to rape; anending RCW 9A 44.045, 9A. 44.060,
9.41. 010, 9.94A 440, 9.95.062, 9A. 32.030, 9A 46.060, 10.64.025,
10. 99. 020, 13.40.077, 13.40.210, 43.43.830, and 71.09.020; reenacting
and anmendi ng RCW9A. 44. 040, 9. 94A. 030, 9. 94A. 320, 9A 04. 080, 9A 44.010,
10.95. 020, and 13.40.0357; repealing RCW 9A 44.050; prescribing
penal ties; and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWO9A 44.040 and 1983 c¢ 118 s 1 and 1983 ¢ 73 s 1 are
each reenacted and anmended to read as foll ows:

((2)) A person is guilty of rape in the first degree when such
person engages in sexual intercourse with another person.

(1) By forcible conpul sion where the perpetrator or an accessory:

(a) Uses or threatens to use a deadly weapon or what appears to be
a deadly weapon; or

(b) Kidnaps the victim or

(c) Inflicts serious physical injury; or

(d) Feloniously enters into the building or vehicle where the
victimis situated.
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(2) Under circunstances not constituting an offense under
subsection (1) of this section:

(a) By forcible conpulsion

(b) When the victimis incapable of consent by reason of being
physically helpless or nentally incapacitated;

(c) Wien the victimis developnental |y di sabl ed and t he perpetrator
is a person who is not married to the victim and who has supervisory
authority over the victim

(d) When the perpetrator is a health care provider, the victimis
a client or patient, and the sexual intercourse occurs during a
treatnent session, consultation, interview, or examnation. It is an
affirmati ve defense that the defendant nmust prove by a preponderance of
the evidence that the client or patient consented to the sexual
intercourse with the know edge that the sexual intercourse was not for
the purpose of treatnent; or

(e) Wien the victimis a resident of a facility for nentally
di sordered or chem cally dependent persons and the perpetrator is a
person who is not married to the victimand has supervisory authority
over the victim

(3) Rape in the first degree is a class A fel ony.

Sec. 2. RCWO9A. 44.045 and 1982 ¢ 192 s 12 are each anended to read
as follows:

No person convicted of rape in the first degree shall be granted a
deferred or suspended sentence except for the purpose of commtnent to
an inpatient treatnment facility: PROVIDED, That every person convicted
of rape in the first degree shall be confined for a mninmm of
((three)) five years: PROVI DED FURTHER, That the indeterm nate
sentence review board ((ef—prsen—terns—and—paroetes)) shall have

authority to set a period of confinenent greater than ((three)) five

years but shall never reduce the mninmm ((three—year)) five-year
period of confinenent; nor shall the board rel ease the convicted person

( ( durngthetH+rst—threeyears—of——confinepent)) as a result of any type
of good tinme calculation; nor shall the departnent of corrections
permt the convicted person to participate in any work rel ease program

or furlough program ((duingthe+Hi+st—three—years—of—conftnenent)).

((Tai . . . |
1984.))
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Sec. 3. RCWO9A 44.060 and 1979 ex.s. ¢ 244 s 3 are each anended to
read as foll ows:

(1) Apersonis guilty of rape in the ((thi+d)) second degree when,
under circunstances not constituting rape in the first ((er—seeend))
degree((s)), such person engages in sexual intercourse wth another
person, not married to the perpetrator:

(a) Wiere the wvictim did not consent as defined in RCW
9A. 44.010((€6))), to sexual intercourse with the perpetrator and such
| ack of consent was clearly expressed by the victinm s words or conduct,
or

(b) Where there is threat of substantial unlawful harmto property
rights of the victim

(2) Rape in the ((t+hi+d)) second degree is a class C fel ony.

Sec. 4. RCW9.41.010 and 1997 c 338 s 46 are each anended to read
as follows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Firearm neans a weapon or device fromwhich a projectile or
projectiles may be fired by an expl osive such as gunpowder.

(2) "Pistol" neans any firearm with a barrel |ess than sixteen
inches in length, or is designed to be held and fired by the use of a
si ngl e hand.

(3) "Rifle" neans a weapon desi gned or redesi gned, nade or renade,
and intended to be fired fromthe shoul der and desi gned or redesi gned,
made or remade, and intended to use the energy of the explosive in a
fixed nmetallic cartridge to fire only a single projectile through a
rifled bore for each single pull of the trigger.

(4) "Short-barreled rifle"” means arifle having one or nore barrels
| ess than sixteen inches in | ength and any weapon nmade froma rifle by
any nmeans of nodification if such nodified weapon has an overall | ength
of less than twenty-six inches.

(5) "Shotgun" neans a weapon with one or nore barrels, designed or
redesi gned, made or renmade, and intended to be fired fromthe shoul der
and designed or redesigned, nade or renade, and intended to use the
energy of the explosive in a fixed shotgun shell to fire through a
snooth bore either a nunmber of ball shot or a single projectile for
each single pull of the trigger.
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(6) "Short-barreled shotgun”™ neans a shotgun having one or nore
barrels | ess than ei ghteen inches in | ength and any weapon nade froma
shotgun by any neans of nodification if such nodified weapon has an
overall length of less than twenty-six inches.

(7) "Machine gun" neans any firearm known as a machine gun,
mechani cal rifle, submachi ne gun, or any ot her nechani smor instrunent
not requiring that the trigger be pressed for each shot and having a
reservoir clip, disc, drum belt, or other separabl e nmechani cal device
for storing, carrying, or supplying amunition which can be | oaded into
the firearm mechanism or instrunent, and fired therefromat the rate
of five or nore shots per second.

(8) "Antique firearnt neans a firearmor replica of a firearm not
desi gned or redesigned for using rimfire or conventional center fire
ignition with fixed ammunition and manufactured in or before 1898
i ncl udi ng any matchl ock, flintlock, percussion cap, or simlar type of
ignition system and also any firearm wusing fixed anmmunition
manufactured in or before 1898, for which ammunition is no |onger
manufactured in the United States and is not readily available in the
ordi nary channels of commercial trade.

(9) "Loaded" neans:

(a) There is a cartridge in the chanber of the firearm

(b) Cartridges are in a clip that is locked in place in the
firearm

(c) There is a cartridge in the cylinder of the firearm if the
firearmis a revol ver;

(d) There is a cartridge in the tube or nmagazine that is inserted
in the action; or

(e) There is a ball in the barrel and the firearmis capped or
primed if the firearmis a nuzzle | oader

(10) "Dealer" means a person engaged in the business of selling
firearms at wholesale or retail who has, or is required to have, a
federal firearns license under 18 U S.C. Sec. 923(a). A person who
does not have, and is not required to have, a federal firearns |icense
under 18 U. S.C. Sec. 923(a), is not a dealer if that person nmakes only
occasional sales, exchanges, or purchases of firearns for the
enhancenment of a personal collection or for a hobby, or sells all or
part of his or her personal collection of firearns.

(11) "Crinme of violence" neans:
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(a) Any of the following felonies, as now existing or hereafter
anended: Any felony defined under any law as a class A felony or an
attenpt to commit a class A felony, crimnal solicitation of or
crimnal conspiracy to commt a class A felony, manslaughter in the
first degree, mansl aughter in the second degree, indecent liberties if
commtted by forcible conpul sion, kidnapping in the second degree
arson in the second degree, assault in the second degree, assault of a
child in the second degree, extortion in the first degree, burglary in
the second degree, residential burglary, and robbery in the second
degr ee;

(b) Any conviction for a felony offense in effect at any time prior
to June 6, 1996, which is conparable to a felony classified as a crine
of violence in (a) of this subsection; and

(c) Any federal or out-of-state conviction for an offense
conparable to a felony classified as a crine of violence under (a) or
(b) of this subsection.

(12) "Serious offense" nmeans any of the following felonies or a
felony attenpt to commt any of the foll owi ng felonies, as now exi sting
or hereafter anended:

(a) Any crinme of violence;

(b) Any felony violation of the uniformcontroll ed substances act,
chapter 69.50 RCW that is classified as a class B felony or that has
a maxi mumterm of inprisonnment of at |east ten years;

(c) Child nolestation in the second degree;

(d) I'ncest when commtted against a child under age fourteen;

(e) Indecent liberties;

(f) Leading organi zed cri ne;

(g) Pronoting prostitution in the first degree;

(h) Rape in the ((t+hi+d)) second degree;

(1) Drive-by shooti ng;

(j) Sexual exploitation;

(k) Vehicul ar assault;

(1) Vehicular hom cide, when proximtely caused by the driving of
any vehicle by any person while under the influence of intoxicating
[ iquor or any drug as defined by RCW46. 61. 502, or by the operation of
any vehicle in a reckl ess manner;

(m Any other class B felony offense with a finding of sexua
notivation, as "sexual notivation" is defined under RCW 9. 94A. 030;
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(n) Any other felony with a deadly weapon verdict under RCW
9. 94A. 125; or

(o) Any felony offense in effect at any tine prior to June 6, 1996,
that is conparable to a serious offense, or any federal or out-of-state
conviction for an offense that under the laws of this state would be a
felony classified as a serious offense.

(13) "Law enforcenent officer" includes a general authority
Washi ngton peace officer as defined in RCW 10.93.020, or a specially
comm ssi oned WAshington peace officer as defined in RCW 10.93. 020.
"Law enforcenment officer"” also includes alimted authority Washi ngton
peace officer as defined in RCW 10.93.020 if such officer is duly
aut hori zed by his or her enployer to carry a conceal ed pistol.

(14) "Fel ony" nmeans any fel ony of fense under the aws of this state
or any federal or out-of-state offense conparable to a felony offense
under the laws of this state.

(15) "Sell" refers to the actual approval of the delivery of a
firearmin consideration of paynent or prom se of paynent of a certain
price in noney.

(16) "Barrel length" neans the distance fromthe bolt face of a
cl osed action down the length of the axis of the bore to the crown of
the muzzle, or in the case of a barrel with attachnents to the end of
any | egal device permanently attached to the end of the nuzzle.

(17) "Famly or household nenber” neans "famly" or "household
menber"” as used in RCW 10. 99. 020.

Sec. 5. RCW9.94A 030 and 1997 ¢ 365 s 1, 1997 ¢ 340 s 4, 1997 c
339 s 1, 1997 ¢ 338 s 2, 1997 ¢ 144 s 1, and 1997 ¢ 70 s 1 are each
reenacted and anended to read as foll ows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Collect,” or any derivative thereof, "collect and remt," or
"collect and deliver," when used with reference to the departnent of
corrections, neans that the department is responsible for nonitoring
and enforcing the offender’s sentence with regard to the |[egal
financi al obligation, receiving paynent thereof fromthe of fender, and,
consistent with current |law, delivering daily the entire paynent to the
superior court clerk w thout depositing it in a departnental account.

(2) "Conm ssion" neans the sentencing guidelines conm ssion.

SB 6518 p. 6



© 00 N O Ol WDN P

W W W W W W WwWwWWwWwWwWMNDNDNDNDNMDMNDNDNDNDNMNNMDNNMNMNNMNMNNNREPRPRPPRPPRPEPRPPERPPRPRPRERPR
©O© 00 N O Ol WNPEFEP O O 0w NO UG P WONPEFEP O O WwWNO O M owDNPE- O

(3) "Community corrections officer” neans an enployee of the
departnment who is responsible for carrying out specific duties in
supervision of sentenced offenders and nonitoring of sentence
condi ti ons.

(4) "Community custody"” neans that portion of an inmate’s sentence
of confinenent inlieu of earned early release tine or inposed pursuant
to RCW9.94A. 120 (6), (8), or (10) served in the community subject to
controls placed on the inmate’s novenent and activities by the
departnment of corrections.

(5 "Community placenent” neans that period during which the
offender is subject to the conditions of community custody and/or
postrel ease supervision, which begins either upon conpletion of the
term of confinenent (postrel ease supervision) or at such tine as the
offender is transferred to community custody in lieu of earned early

rel ease. Community placenment may consist of entirely community
custody, entirely postrel ease supervision, or a conbination of the two.
(6) "Community service" neans conpulsory service, Wwthout

conpensation, performed for the benefit of the community by the
of f ender.

(7) "Community supervision” neans a period of time during which a
convicted offender is subject to crine-related prohibitions and ot her
sentence conditions inposed by a court pursuant to this chapter or RCW
16.52.200(6) or 46.61.524. For first-time offenders, the supervision
may include crine-related prohibitions and other conditions inposed
pursuant to RCW 9. 94A 120(5). For purposes of the interstate conpact
for out-of-state supervision of parolees and probationers, RCW
9.95.270, comunity supervision is the functional equivalent of
probati on and should be considered the same as probation by other
st at es.

(8) "Confinenent" neans total or partial confinenent as defined in
this section.

(9) "Conviction" nmeans an adj udication of guilt pursuant to Titles
10 or 13 RCWand includes a verdict of guilty, a finding of guilty, and
acceptance of a plea of guilty.

(10) "Court-ordered legal financial obligation" neans a sum of
money that is ordered by a superior court of the state of WAashi ngton
for legal financial obligations which may include restitution to the
victim statutorily inposed crinme victinms’ conpensation fees as
assessed pursuant to RCW 7.68.035, court costs, county or interlocal
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drug funds, court-appointed attorneys’ fees, and costs of defense,
fines, and any other financial obligation that is assessed to the
offender as a result of a felony conviction. Upon conviction for
vehi cul ar assault while under the influence of intoxicating |iquor or
any drug, RCW 46.61.522(1)(b), or vehicular hom cide while under the
i nfluence of intoxicating |iquor or any drug, RCW 46.61.520(1)(a),
| egal financial obligations may al so i ncl ude paynent to a public agency
of the expense of an energency response to the incident resulting in
the conviction, subject to the provisions in RCW 38.52. 430.

(11) "Crine-related prohibition" nmeans an order of a court
prohi biting conduct that directly relates to the circunstances of the
crime for which the offender has been convicted, and shall not be
construed to mean orders directing an offender affirmatively to
participate in rehabilitative prograns or to otherwise perform
affirmati ve conduct. However, affirmative acts necessary to nonitor
conpliance with the order of a court may be required by the departnent.

(12) "Crimnal history" neans the list of a defendant’s prior
convictions and juvenile adjudications, whether in this state, in
federal court, or elsewhere. The history shall include, where known,
for each conviction (a) whether the defendant has been placed on
probation and the length and ternms thereof; and (b) whether the
def endant has been incarcerated and the I ength of incarceration.

(13) "Day fine" neans a fine inposed by the sentencing judge that
equal s the difference between the offender’s net daily inconme and the
reasonabl e obligations that the offender has for the support of the
of fender and any dependents.

(14) "Day reporting” nmeans a program of enhanced supervision
designed to nonitor the defendant’s daily activities and conpliance
with sentence conditions, and in which the defendant is required to
report daily to a specific | ocation designated by the departnent or the
sent enci ng j udge.

(15) "Departnment” neans the departnent of corrections.

(16) "Determ nate sentence"” neans a sentence that states wth
exactitude the nunber of actual years, nonths, or days of total
confinement, of partial confinenent, of comunity supervision, the
nunber of actual hours or days of community service work, or dollars or
terms of a legal financial obligation. The fact that an offender
through "earned early release" can reduce the actual period of
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confinement shall not affect the classification of the sentence as a
determ nate sentence.

(17) "D sposable earnings" neans that part of the earnings of an
i ndi vidual remaining after the deduction from those earnings of any
anount required by law to be w thheld. For the purposes of this
definition, "earnings" neans conpensation paid or payabl e for personal
servi ces, whet her denom nat ed as wages, sal ary, conm ssi on, bonuses, or
ot herwi se, and, notw thstandi ng any other provision of |aw making the
paynents exenpt from garnishnent, attachnment, or other process to
satisfy a court-ordered legal financial obligation, specifically
i ncl udes periodi ¢ paynents pursuant to pension or retirenment prograns,
or insurance policies of any type, but does not include paynents made
under Title 50 RCW except as provided in RCW50. 40. 020 and 50. 40. 050,
or Title 74 RCW

(18) "Drug offense" neans:

(a) Any felony violation of chapter 69. 50 RCWexcept possession of
a control |l ed substance (RCW69. 50.401(d)) or forged prescription for a
control | ed substance (RCW 69. 50. 403);

(b) Any offense defined as a felony under federal |awthat rel ates
to the possession, manufacture, distribution, or transportation of a
control |l ed substance; or

(c) Any out-of-state conviction for an offense that under the | ans
of this state would be a felony classified as a drug of fense under (a)
of this subsection.

(19) "Escape" neans:

(a) Escape in the first degree (RCW 9A 76.110), escape in the
second degree (RCWO9A. 76.120), willful failure to return fromfurl ough
(RCW 72.66.060), wllful failure to return from work release (RCW
72.65.070), or willful failure to be available for supervision by the
departnment while in community custody (RCW 72.09.310); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as an escape
under (a) of this subsection

(20) "Felony traffic offense" neans:

(a) Vehicular homcide (RCW 46.61.520), vehicular assault (RCW
46. 61.522), eluding a police officer (RCW 46.61.024), or felony hit-
and-run injury-accident (RCW46.52.020(4)); or
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(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a fel ony
traffic offense under (a) of this subsection

(21) "Fines" neans the requirenent that the of fender pay a specific
sum of noney over a specific period of tine to the court.

(22) "First-tinme offender” neans any person who is convicted of a
felony (a) not classified as a violent offense or a sex offense under
this chapter, or (b) that is not the manufacture, delivery, or
possession with intent to manufacture or deliver a controll ed substance
classified in schedule | or Il that is a narcotic drug, nor the
manuf act ur e, delivery, or possession wth intent to deliver
met hanphetam ne, its salts, isoners, and salts of its isoners as
defined in RCW 69.50.206(d)(2), nor the selling for profit of any
control |l ed substance or counterfeit substance classified in schedule I,
RCW 69. 50. 204, except |leaves and flowering tops of marihuana, who
previ ously has never been convicted of a felony in this state, federal
court, or another state, and who has never participated in a program of
deferred prosecution for a felony offense.

(23) "Mdst serious offense” neans any of the follow ng felonies or
a felony attenpt to commt any of the following felonies, as now
exi sting or hereafter anended:

(a) Any felony defined under any law as a class A felony or
crimnal solicitation of or crimnal conspiracy to conmt a class A
f el ony;

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child nolestation in the second degree;

(e) Controlled substance hom ci de;

(f) Extortion in the first degree;

(g) I'ncest when conmtted against a child under age fourteen;

(h) I'ndecent Iliberties;

(1) Kidnapping in the second degree;

(j) Leading organized crineg;

(k) Mansl aughter in the first degree;

(1) Mansl aughter in the second degree;

(m Pronoting prostitution in the first degree;

(n) Rape in the ((t+hi+d)) second degree;

(o) Robbery in the second degree;

(p) Sexual exploitation;
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(q) Vehicul ar assault;

(r) Vehicular hom cide, when proximtely caused by the driving of
any vehicle by any person while under the influence of intoxicating
[ iquor or any drug as defined by RCW46. 61.502, or by the operation of
any vehicle in a reckl ess manner;

(s) Any other class B felony offense with a finding of sexua
notivation, as "sexual notivation" is defined under this section

(t) Any other felony with a deadly weapon verdict under RCW
9. 94A. 125;

(u) Any felony offense in effect at any tinme prior to Decenber 2,
1993, that is conparable to a nost serious offense under this
subsection, or any federal or out-of-state conviction for an offense
that under the laws of this state would be a felony classified as a
nost serious of fense under this subsection

(v)(i) A prior conviction for indecent |iberties under RCW
9A.88.100(1) (a), (b), and (c), chapter 260, Laws of 1975 1lst ex. sess.
as it existed until July 1, 1979, RCWO9A 44.100(1) (a), (b), and (c) as
it existed fromJuly 1, 1979, until June 11, 1986, and RCW9A. 44. 100( 1)
(a), (b), and (d) as it existed fromJune 11, 1986, until July 1, 1988;

(ti) A prior <conviction for indecent liberties wunder RCW
9A. 44.100(1)(c) as it existed fromJune 11, 1986, until July 1, 1988,
if: (A) The crinme was conmtted against a child under the age of
fourteen; or (B) the rel ati onship between the victimand perpetrator is
included in the definition of indecent liberties under RCW
9A. 44.100(1)(c) as it existed fromJuly 1, 1988, through July 27, 1997,
or RCW 9A.44.100(1) (d) or (e) as it existed from July 25, 1993
t hrough July 27, 1997

(24) "Nonviolent offense” nmeans an of fense which is not a violent
of f ense.

(25) "Ofender" neans a person who has commtted a felony
established by state law and is eighteen years of age or older or is
| ess than ei ghteen years of age but whose case i s under superior court
jurisdiction under RCW 13.04.030 or has been transferred by the
appropriate juvenile court to a crimnal court pursuant to RCW
13. 40. 110. Throughout this chapter, the terns "offender"” and
"def endant” are used interchangeably.

(26) "Partial confinenment" neans confinenent for no nore than one
year in a facility or institution operated or utilized under contract
by the state or any other unit of governnent, or, if honme detention or
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wor k crew has been ordered by the court, in an approved residence, for
a substantial portion of each day with the bal ance of the day spent in
the comunity. Partial confinenent includes work release, hone
detention, work crew, and a conbi nati on of work crew and hone detention
as defined in this section.

(27) "Persistent offender” is an of fender who:

(a)(i) Has been convicted in this state of any felony considered a
nost serious of fense; and

(1i) Has, before the conm ssion of the offense under (a) of this
subsection, been convicted as an offender on at |east two separate
occasions, whether in this state or el sewhere, of felonies that under
the laws of this state would be considered nost serious offenses and
woul d be included in the offender score under RCW 9. 94A 360; provided
that of the two or nore previous convictions, at |east one conviction
must have occurred before the comm ssion of any of the other nost
serious offenses for which the of fender was previously convicted; or

(b) (i) Has been convicted of: (A Rape in the first degree, rape
of achildinthe first degree, child nolestation in the first degree,
((rape—inthesecond-degree;)) rape of a child in the second degree, or
i ndecent liberties by forcible conpulsion; (B) nurder in the first
degree, nurder in the second degree, hom cide by abuse, kidnapping in
the first degree, kidnapping in the second degree, assault in the first
degree, assault in the second degree, assault of a child in the first
degree, or burglary in the first degree, with a finding of sexua
nmotivation; or (C an attenpt to conmnmt any crine listed in this
subsection (27)(b)(i); and

(i1) Has, before the comm ssion of the offense under (b)(i) of this
subsection, been convicted as an offender on at |east one occasion
whether in this state or el sewhere, of an offense listed in (b)(i) of
this subsection. A conviction for rape of a child in the first degree
constitutes a conviction under subsection (27)(b)(i) only when the
of fender was si xteen years of age or ol der when the of fender conmmtted

the of fense. ((A—econvietion+tor+apeof—aechitdinthe seconddegree
. . I I . TYAVIRWIE | I I

the—effense-))
(28) "Postrel ease supervision" is that portion of an offender’s
community placenent that is not comunity custody.

SB 6518 p. 12
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(29) "Restitution" neans the requirenent that the offender pay a
specific sum of noney over a specific period of tinme to the court as
paynment of damages. The summay include both public and private costs.
The inposition of a restitution order does not preclude civil redress.

(30) "Serious traffic offense" neans:

(a) Driving while under the influence of intoxicating |iquor or any
drug (RCW46. 61.502), actual physical control while under the influence
of intoxicating liquor or any drug (RCW 46.61.504), reckless driving
(RCW46. 61. 500), or hit-and-run an attended vehicle (RCW46. 52. 020(5));
or

(b) Any federal, out-of-state, county, or nunicipal conviction for
an offense that under the laws of this state would be classified as a
serious traffic offense under (a) of this subsection.

(31) "Serious violent offense” is a subcategory of violent offense
and neans:

(a) Murder in the first degree, hom cide by abuse, nurder in the
second degree, manslaughter in the first degree, assault in the first
degree, kidnapping in the first degree, or rape in the first degree,
assault of a child in the first degree, or an attenpt, crimnal
solicitation, or crimnal conspiracy to commt one of these felonies;
or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a serious
viol ent of fense under (a) of this subsection.

(32) "Sentence range" neans the sentencing court’s discretionary
range i n inposing a nonappeal abl e sent ence.

(33) "Sex offense" neans:

(a) A felony that is a violation of chapter 9A 44 RCW or RCW
9A. 64. 020 or 9.68A.090 or a felony that is, under chapter 9A 28 RCW a
crimnal attenpt, crimnal solicitation, or crimnal conspiracy to
commt such crines;

(b) A felony with a finding of sexual notivation under RCW
9. 94A. 127 or 13.40.135; or

(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a sex
of fense under (a) of this subsection.

(34) "Sexual notivation" neans that one of the purposes for which
the defendant committed the crine was for the purpose of his or her
sexual gratification

p. 13 SB 6518
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(35) "Total confinement” neans confinenment inside the physica
boundaries of a facility or institution operated or wutilized under
contract by the state or any other unit of government for twenty-four
hours a day, or pursuant to RCW 72.64.050 and 72. 64. 060.

(36) "Transition training" neans witten and verbal instructions
and assi stance provided by the departnent to the offender during the
two weeks prior to the offender’s successful conpletion of the work
ethic canp program The transition training shall include instructions
in the offender’s requirenents and obligations during the offender’s
period of community custody.

(37) "Victim neans any person who has sustained enotional,
psychol ogi cal, physical, or financial injury to person or property as
a direct result of the crine charged.

(38) "Violent offense" neans:

(a) Any of the following felonies, as now existing or hereafter
anended: Any felony defined under any law as a class A felony or an
attenpt to commit a class A felony, crimnal solicitation of or
crimnal conspiracy to conmmt a class A felony, manslaughter in the
first degree, mansl aughter in the second degree, indecent liberties if
commtted by forcible conpul sion, kidnapping in the second degree
arson in the second degree, assault in the second degree, assault of a
child in the second degree, extortion in the first degree, robbery in
t he second degree, drive-by shooting, vehicular assault, and vehicul ar
hom ci de, when proxi mately caused by the driving of any vehicle by any
person whil e under the influence of intoxicating |iquor or any drug as
defined by RCW 46.61.502, or by the operation of any vehicle in a
reckl ess manner;

(b) Any conviction for a felony offense in effect at any time prior
to July 1, 1976, that is conparable to a felony classified as a viol ent
offense in (a) of this subsection; and

(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a viol ent
of fense under (a) or (b) of this subsection.

(39) "Work crew' neans a programof partial confinenent consisting
of civic inprovenent tasks for the benefit of the community of not |ess
than thirty-five hours per week that conplies with RCW9. 94A. 135. The
civic inprovenent tasks shall have m nimal negative inpact on existing
private industries or the |labor force in the county where the service
or labor is perforned. The civic inprovenent tasks shall not affect

SB 6518 p. 14
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31
32
33

34
35

enpl oynent opportunities for people with devel opnental disabilities
contracted through sheltered workshops as defined in RCW 82.04. 385.
Only those offenders sentenced to a facility operated or utilized under
contract by a county or the state are eligible to participate on a work
crew. O fenders sentenced for a sex offense as defined in subsection
(33) of this section are not eligible for the work crew program

(40) "Work ethic canp"” nmeans an alternative incarceration program
designed to reduce recidivism and |lower the cost of corrections by
requiring offenders to conpl ete a conprehensive array of real -world job
and vocational experiences, character-building work ethics training,
Iife managenent skills devel opnent, substance abuse rehabilitation
counseling, literacy training, and basic adult education.

(41) "Work release" mnmeans a program of partial confinenent
avail able to offenders who are enployed or engaged as a student in a
regul ar course of study at school. Participationin wrk release shal
be condi ti oned upon the offender attending work or school at regularly
defined hours and abiding by the rules of the work release facility.

(42) "Honme detention” neans a program of partial confinenent
avai lable to offenders wherein the offender is confined in a private
resi dence subject to electronic surveill ance.

Sec. 6. RCW 9. 94A. 320 and 1997 ¢ 365 s 4, 1997 c 346 s 3, 1997 c
340 s 1, 1997 c 338 s 51, 1997 c 266 s 15, and 1997 c 120 s 5 are each
reenacted and anended to read as foll ows:

TABLE 2
CRI MES | NCLUDED W THI N EACH SERI OQUSNESS LEVEL
XV Aggravated Murder 1 (RCW 10. 95. 020)

XV Murder 1 (RCW 9A. 32.030)
Hom ci de by abuse (RCW 9A. 32. 055)
Mal i ci ous explosion 1 (RCW 70.74.280(1))

X Mur der 2 (RCW 9A. 32. 050)
Mal i ci ous explosion 2 (RCW 70. 74.280(2))
Mal i ci ous pl acenent of an explosive 1 (RCW
70.74.270(1))

X1 Assault 1 (RCW 9A. 36.011)
Assault of a Child 1 (RCW9A. 36.120)

p. 15 SB 6518
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Rape 1 (RCW 9A. 44.040)

Rape of a Child 1 (RCW9A. 44.073)

Mal i ci ous placenent of an imtation device
1 (RCW 70.74.272(1)(a))

( (Rape2{(REWN9A44-050)))
Rape of a Child 2 (RCW9A. 44.076)

Mansl aughter 1 (RCW 9A. 32. 060)

Ki dnappi ng 1 (RCW 9A. 40. 020)

Child Molestation 1 (RCW 9A. 44. 083)

Mal i ci ous explosion 3 (RCW 70.74.280(3))

Over 18 and deliver heroin or narcotic from
Schedule | or Il to soneone under 18
(RCW 69. 50. 406)

Leadi ng Organi zed Crime ( RCW
9A. 82.060(1) (a))

| ndecent Li berties (with forcible
conpul sion) (RCW9A. 44.100(1)(a))

Assault of a Child 2 (RCW9A. 36.130)

Robbery 1 (RCW 9A. 56. 200)

Expl osi ve devi ces prohi bited (RCW
70. 74. 180)

Mal i ci ous pl acenent of an explosive 2 (RCW
70.74.270(2))

Over 18 and deliver narcotic from Schedul e
11, IV, or V or a nonnarcotic from
Schedul e 1 -V to soneone under 18 and 3
years juni or (RCW 69.50. 406)

Controlled Subst ance Hom ci de (RCW
69. 50. 415)

Sexual Exploitation (RCW9. 68A.040)

I nciting Crim nal Profiteering (RCW
9A. 82. 060(1) (b))

Vehi cular Hom cide, by being under the
i nfluence of intoxicating |iquor or
any drug (RCW 46. 61. 520)

p. 16



© 00 N O Ol WDN P

e e e e
0o N O o A WDN R O

19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

VI

VI

Arson 1 (RCW 9A. 48. 020)

Pronoting Prostitution 1 (RCW 9A. 88.070)

Selling for profit (controlled or
counterfeit) any controll ed substance
(RCW 69. 50. 410)

Manuf acture, deliver, or possess wth
intent to deliver heroin or cocaine
(RCW 69.50.401(a)(1)(i))

Manuf acture, deliver, or possess wth
intent to deliver nethanphet am ne (RCW
69. 50.401(a) (1) (ii))

Possessi on of ephedrine or pseudoephedrine
with i nt ent to manuf act ure
met hanphet am ne ( RCW 69. 50. 440)

Vehi cul ar Hom ci de, by the operation of any
vehicle in a reckless nmanner (RCW
46. 61. 520)

Mansl| aughter 2 (RCW 9A. 32. 070)

Burglary 1 (RCW 9A.52.020)

Vehi cul ar Hom cide, by disregard for the
safety of others (RCW46.61.520)

| nt roduci ng Contraband 1 (RCW 9A. 76. 140)

| ndecent Li berties (wi t hout forcible
conpul sion) (RCW9A 44.100(1) (b) and
(c))

Child Mol estation 2 (RCW9A. 44. 086)

Dealing in depictions of mnor engaged in
sexual |y explicit conduct (RCW
9. 68A. 050)

Sending, bringing into state depictions of
m nor engaged in sexually explicit
conduct (RCW 9. 68A. 060)

Involving a mnor in drug dealing (RCW
69. 50. 401(f))

Drive-by Shooting (RCW 9A. 36. 045)

Unl awf ul Possession of a Firearm in the
first degree (RCW9.41.040(1)(a))

p. 17
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Mal i ci ous pl acenent of an expl osive 3 (RCW
70.74.270(3))

Bri bery (RCW 9A. 68. 010)

Rape of a Child 3 (RCW9A. 44.079)

I nti mdating a Juror/Wtness (RCW
9A. 72. 110, 9A. 72.130)

Mal i ci ous placenent of an imtation device
2 (RCW 70.74.272(1) (b))

I ncest 1 (RCW 9A. 64.020(1))

Manuf acture, deliver, or possess wth
intent to deliver narcotics from
Schedule | or Il (except heroin or
cocai ne) (RCW 69.50.401(a)(1)(i))

Intimdating a Judge (RCW 9A. 72. 160)

Bai | Junpi ng W th Mur der 1 (RCW
9A. 76.170(2) (a))

Theft of a Firearm (RCW 9A. 56. 300)

Per si st ent prison m sbehavi or (RCW
9.94.070)

Crimnal Mstreatnment 1 (RCW9A. 42.020)

Abandonnment of dependent person 1 (RCW
9A. 42. 060)

Rape ((3)) 2 (RCW9A. 44.060)

Sexual M sconduct with a Mnor 1 (RCW
9A. 44. 093)

Child Mol estation 3 (RCW9A. 44. 089)

Ki dnappi ng 2 (RCW 9A. 40. 030)

Extortion 1 (RCW 9A. 56. 120)

I ncest 2 (RCW 9A. 64.020(2))

Perjury 1 (RCW9A. 72.020)

Extortionate Extension of Credit (RCW

9A. 82. 020)

Advanci ng noney or property for
extortionate extension of credit (RCW
9A. 82. 030)

Extorti onate Means to Col | ect Extensi ons of
Credit (RCW 9A.82. 040)
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Rendering Crim nal Assistance 1 (RCW
9A. 76. 070)

Bail Junmping with class A Felony (RCW
9A. 76. 170(2) (b))

Sexually Violating Human Remains (RCW
9A. 44. 105)

Delivery of imtation controlled substance
by person eighteen or over to person
under ei ghteen (RCW 69.52.030(2))

Possession of a Stolen Firearm (RCW
9A. 56. 310)

Resi dential Burglary (RCW9A. 52.025)

Theft of Livestock 1 (RCW 9A. 56.080)

Robbery 2 (RCW 9A. 56. 210)

Assault 2 (RCW 9A. 36.021)

Escape 1 (RCW9A 76.110)

Arson 2 (RCW 9A. 48. 030)

Comrerci al Bribery (RCW 9A. 68. 060)

Bri bing a Wtness/Bri be Recei ved by Wt ness
(RCW9A. 72. 090, 9A.72.100)

Mal i ci ous Harassnment (RCW 9A. 36. 080)

Threats to Bonb (RCW 9. 61. 160)

WIllful Failure to Return from Furlough
(RCW 72. 66. 060)

Hit and Run--1njury Acci dent (RCW
46.52.020(4))

Ht and Run with Vessel--Injury Accident
(RCW 88. 12. 155(3))

Vehi cul ar Assault (RCW 46.61.522)

Manuf acture, deliver, or possess Wwth
intent to deliver narcotics from
Schedule I'I'l, 1V, or V or nonnarcotics
fromSchedul e |1 -V (except marijuana or
met hanphet am nes) (RCW  69.50.401
(a)(1) (iii) through (v))

| nfl uenci ng Qut cone of Sporting Event (RCW
9A. 82. 070)

p. 19
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Use of Proceeds of Crimnal Profiteering
(RCWO9A. 82.080 (1) and (2))

Knowi ngly Trafficking in Stolen Property
(RCW 9A. 82. 050(2))

Crimnal Gang Intimdation (RCW9A.46.120)

Crimnal Mstreatnment 2 (RCW9A. 42. 030)

Abandonnment of dependent person 2 (RCW
9A. 42. 070)

Extortion 2 (RCW 9A. 56. 130)

Unl awf ul I nprisonment (RCW 9A. 40. 040)

Assault 3 (RCW 9A. 36. 031)

Assault of a Child 3 (RCW 9A. 36. 140)

Cust odi al Assault (RCW9A. 36.100)

Unl awful possession of firearm in the
second degree (RCW9.41.040(1) (b))

Har assnment ( RCW 9A. 46. 020)

Pronoting Prostitution 2 (RCW 9A. 88. 080)

WIlIlful Failure to Return fromWrk Rel ease
(RCW 72. 65. 070)

Burglary 2 (RCW 9A. 52. 030)

| nt roduci ng Contraband 2 (RCW 9A. 76. 150)

Communi cation with a Mnor for |nmmoral
Pur poses (RCW 9. 68A. 090)

Patronizing a Juvenile Prostitute (RCW
9. 68A. 100)

Escape 2 (RCW 9A. 76.120)

Perjury 2 (RCW9A. 72. 030)

Bail Junping with class B or C Fel ony (RCW
9A. 76.170(2) (c))

I nti mdating a Publ i c Ser vant (RCW
9A. 76. 180)

Tanpering with a Wtness (RCW9A. 72. 120)

Manuf acture, deliver, or possess Wwth
intent to deliver nmarijuana (RCW
69. 50.401(a) (1) (iii))

Delivery of a material in lieu of a
controll ed substance ( RCW
69. 50. 401(c))

p. 20
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Manuf acture, distribute, or possess wth
intent to distribute an imtation
controll ed substance ( RCW
69. 52. 030(1))

Reckl essly Trafficking in Stolen Property
(RCW 9A. 82. 050(1))

Theft of livestock 2 (RCW 9A. 56. 080)

Securities Act violation (RCW21.20.400)

Unl awf ul Practice of Law (RCW 2. 48. 180)

Mal i ci ous M schief 1 (RCW9A. 48.070)

Possession of Stolen Property 1 (RCW
9A. 56. 150)

Theft 1 (RCW 9A. 56. 030)

Cl ass B Felony Theft of Rental, Leased, or
Lease- purchased Property (RCW
9A. 56. 096(4))

Trafficking in Insurance Cdains (RCW
48. 30A. 015)

Unlicensed Practice of a Profession or
Busi ness ( RCW 18. 130. 190( 7))

Health Care Fal se O ai ns (RCW 48. 80. 030)

Possessi on of controlled substance that is
ei t her heroin or narcotics from
Schedule | or Il (RCW69.50.401(d))

Possession of phencyclidine (PCP) (RCW
69. 50. 401(d))

Create, deliver, or possess a counterfeit
controll ed substance ( RCW
69. 50. 401(b))

Computer Trespass 1 (RCWO9A. 52.110)

Escape from Comunity Cust ody (RCW
72.09. 310)

Theft 2 (RCW 9A. 56. 040)

Class C Felony Theft of Rental, Leased, or
Lease- purchased Property (RCW
9A. 56. 096(4))

Possession of Stolen Property 2 (RCW
9A. 56. 160)

p. 21
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Forgery (RCW 9A. 60. 020)

Taking Mtor Vehicle Wthout Perm ssion
(RCW 9A. 56. 070)

Vehicle Prowl 1 (RCW9A. 52.095)

Attenpting to Elude a Pursuing Police
Vehi cl e (RCW 46. 61. 024)

Mal i ci ous M schief 2 (RCW 9A. 48. 080)

Reckl ess Burning 1 (RCW 9A. 48. 040)

Unl awf ul | ssuance of Checks or Drafts (RCW
9A. 56. 060)

Unl awf ul Use of Food Stanps (RCW 9.91. 140
(2) and (3))

False Verification for Wl fare (RCW
74. 08. 055)

Forged Prescription (RCW69. 41. 020)

Forged Prescription for a Controlled
Subst ance (RCW 69. 50. 403)

Possess Controlled Substance that is a

Narcotic from Schedule III, 1V, or V
or Non-narcotic from Schedule 1-V
(except phencycli di ne) ( RCW

69. 50. 401( d))

Sec. 7. RCW9.94A 440 and 1996 ¢ 93 s 2 are each anmended to read
as follows:

(1) Decision not to prosecute.

STANDARD: A prosecuting attorney may decline to prosecute, even
though technically sufficient evidence to prosecute exists, in
situations where prosecution would serve no public purpose, would
def eat the underlying purpose of the lawin question or would result in
decreased respect for the | aw

GUI DELI NE/ COMVENTARY:

Exanpl es

The foll owi ng are exanpl es of reasons not to prosecute which could
sati sfy the standard.

(a) Contrary to Legislative Intent - It nmay be proper to decline to
charge where the application of crimnal sanctions would be clearly
contrary to the intent of the legislature in enacting the particular
statute.

SB 6518 p. 22
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(b) Antiquated Statute - It nmay be proper to decline to charge
where the statute in question is antiquated in that:

(1) It has not been enforced for many years; and

(1i) Most nmenbers of society act as if it were no longer in
exi stence; and

(tit) It serves no deterrent or protective purpose in today’' s
soci ety; and

(tv) The statute has not been recently reconsidered by the
| egi sl ature.

This reason is not to be construed as the basis for declining cases
because the law in question is unpopul ar or because it is difficult to
enf or ce.

(c) De Mninmus Violation - It may be proper to decline to charge
where the violation of lawis only technical or insubstantial and where
no public interest or deterrent purpose woul d be served by prosecuti on.

(d) Confinenment on Qther Charges - It may be proper to decline to
charge because the accused has been sentenced on another charge to a
| engt hy period of confinenent; and

(1) Conviction of the new offense would not nerit any additional
direct or collateral punishnment;

(1i) The new offense is either a m sdeneanor or a felony which is
not particularly aggravated; and

(1i1) Conviction of the new of fense woul d not serve any significant
deterrent purpose.

(e) Pending Conviction on Another Charge - It may be proper to
decline to charge because the accused is facing a pendi ng prosecution
in the sanme or another county; and

(1) Conviction of the new offense would not nerit any additional
direct or collateral punishnment;

(1i) Conviction in the pending prosecution is inmnent;

(ti1) The new offense is either a m sdeneanor or a felony which is
not particularly aggravated; and

(1v) Conviction of the new of fense woul d not serve any significant
deterrent purpose.

(f) High Di sproportionate Cost of Prosecution - It nmay be proper to
decline to charge where the cost of locating or transporting, or the
burden on, prosecution witnesses is highly disproportionate to the
i nportance of prosecuting the offense in question. This reason should

p. 23 SB 6518
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be limted to mnor cases and should not be relied upon in serious
cases.

(g) Inproper Motives of Conplainant - It may be proper to decline
charges because the notives of the conplainant are inproper and
prosecuti on woul d serve no public purpose, woul d defeat the underlying
pur pose of the lawin question or would result in decreased respect for
t he | aw

(h) I'mmunity - It may be proper to decline to charge where i mmunity
is to be given to an accused in order to prosecute another where the
accused’s information or testinony wll reasonably lead to the
conviction of others who are responsible for nobre serious crimna
conduct or who represent a greater danger to the public interest.

(1) VictimRequest - It may be proper to decline to charge because
the victim requests that no crimnal charges be filed and the case
involves the following crinmes or situations:

(1) Assault cases where the victim has suffered little or no
injury;

(1i) Crines against property, not involving violence, where no
maj or | oss was suffered,

(ii1) Where doing so would not jeopardize the safety of society.

Care should be taken to insure that the victim s request is freely
made and is not the product of threats or pressure by the accused.

The presence of these factors may also justify the decision to
di sm ss a prosecution which has been comenced.

Notification

The prosecutor is encouraged to notify the victim when practi cal,
and the | aw enforcenent personnel, of the decision not to prosecute.

(2) Decision to prosecute.

STANDARD:.

Crimes against persons will be filed if sufficient adm ssible
evi dence exists, which, when considered with the nost plausible,
reasonabl y foreseeabl e def ense that coul d be rai sed under the evi dence,
woul d justify conviction by a reasonable and objective fact-finder
Wth regard to offenses prohibited by RCW 9A 44.040, ((9A—44-050,))
9A. 44. 073, 9A.44.076, 9A 44.079, 9A 44.083, 9A 44.086, 9A 44.089, and
9A. 64.020 the prosecutor should avoid prefiling agreenents or
di versions intended to place the accused in a program of treatnment or
counseling, so that treatnent, if determned to be beneficial, can be
provi ded pursuant to RCW 9. 94A 120(8).
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Crines

agai nst property/other

if the

adm ssi bl e evidence is of such convincing force as to make it probable
t hat a reasonabl e and obj ective fact-finder woul d convict after hearing
all the adm ssible evidence and the nost plausible defense that could
be rai sed.

See table below for the crinmes within these categories.

CATEGORI ZATI ON OF CRI MES FOR PROSECUTI NG STANDARDS

CRI MES AGAI NST PERSONS
Aggr avat ed

1st
2nd
1st
1st
1st
1st
1st
1st
1st
2nd
2nd
2nd
2nd
2nd
1st
1st
2nd
1st

Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee
Degr ee

Mur der

Mur der

Mur der

Ki dnapi ng

Assaul t

Assault of a Child
Rape

Robbery

Rape of a Child
Arson

Ki dnapi ng

Assaul t

Assault of a Child
Rape

Robbery

Burgl ary

Mansl| aught er

Mansl| aught er
Extortion

| ndecent Liberties
| ncest
2nd Degree Rape of a Child
Vehi cul ar
Vehi cul ar Assaul t

((3rd—Pegree-Rape))

3rd
1st
2nd
3rd
2nd

Degr ee
Degr ee
Degr ee
Degr ee
Degr ee

Hom ci de

Rape of a Child
Child Mol estation
Child Mol estation
Child Mol estation
Extortion
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1st Degree Pronoting Prostitution
Intimdating a Juror

Communi cation with a M nor
Intimdating a Wtness
Intimdating a Public Servant
Bonb Threat (if agai nst person)
3rd Degree Assault

3rd Degree Assault of a Child
Unl awf ul | npri sonnent

Pronoting a Suicide Attenpt
Riot (if agai nst person)

CRI MES AGAI NST PROPERTY/ OTHER CRI MES

2nd Degree Arson

1st Degree Escape

2nd Degree Burglary

1st Degree Theft

1st Degree Perjury

1st Degree Introducing Contraband

1st Degree Possession of Stolen Property

Bri bery

Bri bing a Wtness

Bri be received by a Wtness

Bonb Threat (if against property)
1st Degree Malicious M schi ef

2nd Degree Theft

2nd Degree Escape

2nd Degree | ntroduci ng Contraband

2nd Degree Possession of Stolen Property

2nd Degree Malicious M schief
1st Degree Reckl ess Burning

Taking a Motor Vehicle wi thout Authorization

Forgery

2nd Degree Perjury

2nd Degree Pronoting Prostitution
Tanpering with a Wtness

Trading in Public Ofice

Trading in Special Influence

Recei vi ng/ G anti ng Unl awf ul Conpensati on

Bi gany
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El udi ng a Pursuing Police Vehicle
WIllful Failure to Return from Furl ough
Escape from Communi ty Custody

Riot (if against property)

Thefts of Livestock

ALL OTHER UNCLASSI FI ED FELONI ES

Sel ecti on of Charges/ Degree of Charge

(1) The prosecutor should file charges which adequately describe
the nature of defendant’s conduct. Oher offenses may be charged only
if they are necessary to ensure that the charges:

(a) WII significantly enhance the strength of the state’s case at
trial; or

(b) WII result in restitution to all victins.

(2) The prosecutor should not overcharge to obtain a guilty plea.
Over char gi ng i ncl udes:

(a) Charging a higher degree;

(b) Charging additional counts.

This standard is intended to direct prosecutors to charge those
crimes which denonstrate the nature and seriousness of a defendant’s
crimnal conduct, but to decline to charge crines which are not
necessary to such an indication. Crinmes which do not nerge as a matter
of law, but which arise fromthe sanme course of conduct, do not al
have to be charged.

GUI DELI NES/ COMVENTARY:

Police Investigation

A prosecuting attorney is dependent upon | aw enforcenent agencies
to conduct the necessary factual investigation which nust precede the
decision to prosecute. The prosecuting attorney shall ensure that a
t hor ough factual investigation has been conducted before a decision to
prosecute is made. In ordinary circunstances the investigation should
i ncl ude the foll ow ng:

(1) The interviewwng of all material w tnesses, together with the
obtaining of witten statenents whenever possible;

(2) The conpletion of necessary |aboratory tests; and

(3) The obtaining, in accordance with constitutional requirenents,
of the suspect’s version of the events.
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If the initial investigation is inconplete, a prosecuting attorney
shoul d i nsi st upon further investigation before a decision to prosecute
is made, and specify what the investigation needs to include.

Excepti ons

In certain situations, a prosecuting attorney may authorize filing
of a crimnal conplaint before the investigation is conplete if:

(1) Probable cause exists to believe the suspect is guilty; and

(2) The suspect presents a danger to the community or is likely to
flee if not apprehended; or

(3) The arrest of the suspect is necessary to conplete the
i nvestigation of the crine.

In the event that the exception to the standard is applied, the
prosecuting attorney shall obtain a conmtnent fromthe | aw enf or cenent
agency involved to conplete the investigation in a tinmely manner. |If
t he subsequent investigation does not produce sufficient evidence to
meet the normal charging standard, the conplaint should be di sm ssed.

| nvesti gati on Techni ques

The prosecutor should be fully advised of the investigatory
techni ques that were used in the case investigation including:

(1) Polygraph testing;

(2) Hypnosis;

(3) Electronic surveillance;

(4) Use of informants.

Pre-Filing D scussions wth Defendant

Di scussions with the defendant or his/her representative regarding
the selection or disposition of charges may occur prior to the filing
of charges, and potential agreements can be reached.

Pre-Filing Discussions with Victin(s)

Di scussions wth the wvictin(s) or victins’ representatives
regardi ng the selection or disposition of charges nay occur before the
filing of charges. The discussions may be consi dered by the prosecutor
i n chargi ng and di sposition decisions, and shoul d be consi dered before
reachi ng any agreenent with the defendant regardi ng these deci sions.

Sec. 8. RCW9.95.062 and 1996 ¢ 275 s 9 are each anended to read
as follows:

(1) Notwithstanding CR 3.2 or RAP 7.2, an appeal by a defendant in
a crimnal action shall not stay the execution of the judgnent of
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conviction, if the court determ nes by a preponderance of the evidence
t hat :

(a) The defendant is likely to flee or to pose a danger to the
safety of any other person or the comunity if the judgnent is stayed;
or

(b) The delay resulting from the stay will wunduly dimnish the
deterrent effect of the punishnent; or

(c) A stay of the judgnent will cause unreasonable trauma to the
victinms of the crinme or their famlies; or

(d) The defendant has not wundertaken to the extent of the
defendant’s financial ability to pay the financial obligations under
the judgnent or has not posted an adequate performance bond to assure
payment .

(2) An appeal by a defendant convicted of one of the follow ng
of fenses shall not stay execution of the judgnent of conviction: Rape
in the first ((er—seeond)) degree (RCW 9A 44.040 ((and—9A44-050)));
rape of a child in the first, second, or third degree (RCW9A. 44.073,
9A. 44. 076, and 9A. 44.079); child nolestation in the first, second, or
third degree (RCW 9A 44,083, 9A 44.086, and 9A 44.089); sexual
m sconduct with a mnor in the first or second degree (RCW 9A 44.093
and 9A.44.096); indecent liberties (RCW 9A 44.100); 1incest (RCW
9A. 64.020); luring (RCW9A 40.090); any class A or B felony that is a
sexually notivated offense as defined in RCW 9.94A 030; a felony
vi ol ati on of RCW9. 68A. 090; or any offense that is, under chapter 9A. 28
RCW a crimnal attenpt, solicitation, or conspiracy to commt one of
t hose of fenses.

(3) In case the defendant has been convicted of a felony, and has
been unable to obtain rel ease pending the appeal by posting an appeal
bond, cash, adequate security, rel ease on personal recogni zance, or any
ot her conditions inposed by the court, the tinme the defendant has been
i npri soned pendi ng the appeal shall be deducted fromthe termfor which
t he defendant was sentenced, if the judgnent is affirned.

Sec. 9. RCWO9A 04.080 and 1997 ¢ 174 s 1 and 1997 ¢ 97 s 1 are
each reenacted and anmended to read as foll ows:

(1) Prosecutions for crimnal offenses shall not be comrenced after
the periods prescribed in this section.

(a) The following offenses may be prosecuted at any tinme after
their conm ssion:
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(i) Murder;

(11) Hom cide by abuse;

(ti1) Arson if a death results;

(1v) Vehicular hom ci de;

(v) Vehicular assault if a death results;

(vi) Ht-and-run injury-accident if a death results (RCW
46.52.020(4)).

(b) The follow ng offenses shall not be prosecuted nore than ten
years after their conm ssion:

(1) Any felony commtted by a public officer if the commssion is
in connection with the duties of his or her office or constitutes a
breach of his or her public duty or a violation of the oath of office;

(1i) Arson if no death results; or

(ti1) Violations of RCWO9A. 44.040 ((e—9A44-050)) if the rape is
reported to a | aw enf orcenent agency within one year of its comm ssion;
except that if the victimis under fourteen years of age when the rape
is conmtted and the rape is reported to a |law enforcenent agency
within one year of its comm ssion, the violation my be prosecuted up
to three years after the victinis eighteenth birthday or up to ten

years after the rape’s conm ssion, whichever is later. |f a violation
of RCWO9A. 44.040 ((e+—9A44-050)) is not reported within one year, the
rape may not be prosecuted: (A) Mre than three years after its

comm ssion if the violation was commtted against a victim fourteen
years of age or older; or (B) nore than three years after the victinis
eighteenth birthday or nore than seven years after the rape’s
conmi ssion, whichever is later, if the violation was commtted agai nst
a victimunder fourteen years of age.

(c) Violations of the followng statutes shall not be prosecuted
nmore than three years after the victinis eighteenth birthday or nore
than seven years after their comm ssion, whichever is l|ater: RCW
9A. 44. 073, 9A. 44.076, 9A.44.083, 9A 44.086, 9A 44.070, 9A 44.080,
9A. 44.100(1) (b), or 9A. 64.020.

(d) The follow ng offenses shall not be prosecuted nore than six
years after their conm ssion: Violations of RCW 9A 82.060 or
9A. 82. 080.

(e) The follow ng of fenses shall not be prosecuted nore than five
years after their conm ssion: Any class C felony under chapter 74.09,
82.36, or 82.38 RCW

SB 6518 p. 30



©O© 00 N O Ol WDN P

N PR R R R R R R R
O © o NOoO O D WDNN L O

21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

(f) Bigany shall not be prosecuted nore than three years after the
time specified in RCW9A 64. 010.

(g) Aviolation of RCW9A. 56.030 nust not be prosecuted nore than
three years after the discovery of the offense when the victimis a tax
exenpt corporation under 26 U. S.C. Sec. 501(c)(3).

(h) No other felony may be prosecuted nore than three years after
its conmm ssion.

(i) No gross m sdeneanor nmay be prosecuted nore than two years
after its conm ssion.

(j) No m sdeneanor nmay be prosecuted nore than one year after its
conmi ssi on.

(2) The periods of limtation prescribed in subsection (1) of this
section do not run during any tine when the person charged is not
usually and publicly resident wwthin this state.

(3) If, before the end of a period of limtation prescribed in
subsection (1) of this section, an indictnment has been found or a
conplaint or an information has been filed, and the indictnent,
conplaint, or information is set aside, then the period of limtation
is extended by a period equal to the Iength of time fromthe finding or
filing to the setting aside.

Sec. 10. RCWO9A 32.030 and 1990 ¢ 200 s 1 are each anended to read
as follows:

(1) Apersonis guilty of murder in the first degree when:

(a) Wth a preneditated intent to cause the death of another
person, he or she causes the death of such person or of a third person;
or

(b) Under circunstances nmanifesting an extrene indifference to
human |ife, he or she engages in conduct which creates a grave risk of
death to any person, and thereby causes the death of a person; or

(c) He or she conmts or attenpts to comnmt the crine of either (1)
robbery in the first or second degree, (2) rape in the first ((ef
seecond)) degree, (3) burglary in the first degree, (4) arson in the
first or second degree, or (5) kidnapping in the first or second
degree, and in the course of or in furtherance of such crine or in
i mredi ate flight therefrom he or she, or another participant, causes
the death of a person other than one of the participants: Except that
i n any prosecution under this subdivision (1)(c) in which the defendant
was not the only participant in the underlying crine, if established by
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t he def endant by a preponderance of the evidence, it is a defense that
t he def endant:

(1) Dd not commt the homcidal act or in any way solicit,
request, conmand, inportune, cause, or aid the conmm ssion thereof; and

(ii1) Was not arnmed with a deadly weapon, or any instrunent,
article, or substance readily capable of causing death or serious
physi cal injury; and

(tit) Had no reasonable grounds to believe that any other
participant was arnmed with such a weapon, instrunent, article, or
subst ance; and

(tv) Had no reasonable grounds to believe that any other
partici pant intended to engage in conduct likely to result in death or
serious physical injury.

(2) Murder in the first degree is a class A fel ony.

Sec. 11. RCWO9A 44.010 and 1997 c¢ 392 s 513 and 1997 c 112 s 37
are each reenacted and anended to read as foll ows:

As used in this chapter:

(1) "Sexual intercourse" (a) has its ordinary meani ng and occurs
upon any penetration, however slight, and

(b) Also neans any penetration of the vagina or anus however
slight, by an object, when commtted on one person by another, whether
such persons are of the sane or opposite sex, except when such
penetration is acconplished for nedically recognized treatnment or
di agnosti c purposes, and

(c) Also neans any act of sexual contact between persons invol ving
the sex organs of one person and the nouth or anus of another whet her
such persons are of the sane or opposite sex.

(2) "Sexual contact" neans any touching of the sexual or other
intimate parts of a person done for the purpose of gratifying sexual
desire of either party or a third party.

(3) "Married" neans one who is legally married to another, but does
not include a person who is living separate and apart fromhis or her
spouse and who has filed in an appropriate court for |egal separation
or for dissolution of his or her marriage.

(4) "Mental incapacity" is that condition existing at the tinme of
the offense which prevents a person from understanding the nature or
consequences of the act of sexual intercourse whether that conditionis
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produced by illness, defect, the influence of a substance or fromsone
ot her cause.

(5) "Physically hel pl ess" neans a person who i s unconsci ous or for
any other reason is physically unable to conmunicate unwi |l ingness to
an act.

(6) "Forcible conpulsion" neans physical force which overcones
resistance, or a threat, express or inplied, that places a person in
fear of death or physical injury to herself or hinself or another
person, or in fear that she or he or another person w ||l be ki dnapped.

(7) "Consent" neans that at the time of the act of sexual
intercourse or sexual contact there are actual words or conduct
indicating freely given agreenent to have sexual intercourse or sexual
cont act .

(8) "Significant relationship”" neans a situation in which the
perpetrator is:

(a) A person who undertakes the responsibility, professionally or
voluntarily, to provide education, health, welfare, or organized
recreational activities principally for m nors;

(b) A person who in the course of his or her enpl oynent supervises
m nors; or

(c) A person who provides welfare, health or residential
assi stance, personal care, or organized recreational activities to
frail elders or vulnerable adults, including a provider, enployee,
tenporary enpl oyee, volunteer, or independent contractor who supplies
services to long-term care facilities licensed or required to be
licensed under chapter 18.20, 18.51, 72.36, or 70.128 RCW and hone
heal th, hospice, or hone care agencies licensed or required to be
licensed under chapter 70.127 RCW but not including a consensua
sexual partner.

(9) "Abuse of a supervisory position" nmeans a direct or indirect
threat or promse to use authority to the detrinent or benefit of a
m nor .

(10) "Devel opnental | y di sabl ed, " for pur poses of RCW
((9A44-050(1){(€)y)) 9A.44.040(2)(c) and 9A. 44.100(1)(c), neans a person
with a devel opnental disability as defined in RCW71A. 10. 020.

(11) "Person with supervisory authority," for purposes of RCW

((9A44-0506{(1))) 9A 44.040(2) (c) or (e) and 9A 44.100(1) (c) or (e),

means any proprietor or enployee of any public or private care or
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treatnent facility who directly supervises devel opnental |y disabl ed,
mental |y disordered, or chem cally dependent persons at the facility.

(12) "Mentally disordered person”™ for the purposes of RCW
((9A44-050{(1)(e))) 9A.44.040(2)(e) and 9A.44.100(1)(e) nmeans a person
with a "nmental disorder"” as defined in RCW 71. 05. 020.

(13) "Chemcally dependent person" for pur poses of RCW
((9A44-050{(1)(e))) 9A.44.040(2)(e) and 9A.44.100(1)(e) nmeans a person
who is "chem cally dependent" as defined in RCW 70. 96A. 020(4) .

(14) "Health care provider" for purposes of RCW ((9A+44-050))
9A. 44. 040 and 9A. 44. 100 neans a person who i s, holds hinself or herself
out to be, or provides services as if he or she were: (a) A nenber of
a health care profession under chapter 18. 130 RCW or (b) regi stered or
certified under chapter 18.19 RCW regardless of whether the health
care provider is licensed, certified, or registered by the state.

(15) "Treatnent" for purposes of RCW ((9A44-050)) 9A. 44.040 and
9A. 44.100 neans the active delivery of professional services by a
health care provider which the health care provider holds hinself or
herself out to be qualified to provide.

(16) "Frail elder or vulnerable adult” nmeans a person sixty years
of age or ol der who has the functional, nmental, or physical inability
to care for hinself or herself. "Frail elder or vulnerable adult" al so
i ncl udes a person found i ncapacitated under chapter 11.88 RCW a person
over eighteen years of age who has a devel opnental disability under
chapter 71A.10 RCW a person admtted to a long-termcare facility that
is licensed or required to be licensed under chapter 18.20, 18.51,
72.36, or 70.128 RCW and a person receiving services from a hone
health, hospice, or hone care agency licensed or required to be
| i censed under chapter 70.127 RCW

Sec. 12. RCW 9A. 46. 060 and 1997 c 338 s 52 are each anmended to
read as foll ows:

As used in this chapter, "harassnment” may include but is not
l[imted to any of the follow ng crines:

(1) Harassnent (RCW 9A. 46.020);

(2) Malicious harassnment (RCW 9A. 36.080);

(3) Tel ephone harassnment (RCW9.61.230);

(4) Assault in the first degree (RCW9A. 36.011);

(5) Assault of a child in the first degree (RCW9A. 36.120);

(6) Assault in the second degree (RCW 9A. 36.021);
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(7) Assault of a child in the second degree (RCW 9A. 36.130);

(8) Assault in the fourth degree (RCW9A. 36.041);

(9) Reckl ess endangernent (RCW 9A. 36. 050);

(10) Extortion in the first degree (RCW9A. 56.120);

(11) Extortion in the second degree (RCW 9A. 56.130);

(12) Coercion (RCW9A. 36.070);

(13) Burglary in the first degree (RCW9A. 52.020);

(14) Burglary in the second degree (RCW9A. 52.030);

(15) Crimnal trespass in the first degree (RCW9A. 52.070);

(16) Crimnal trespass in the second degree (RCW9A. 52.080);

(17) Malicious mschief inthe first degree (RCW9A 48.070);

(18) Malicious mschief in the second degree (RCW 9A. 48.080);
(19) Malicious mschief in the third degree (RCW 9A 48.090);

(20) Kidnapping in the first degree (RCW 9A. 40.020);

(21) Kidnapping in the second degree (RCW 9A. 40.030);

(22) Unl awful inprisonment (RCW 9A. 40. 040);

(23) Rape in the first degree (RCW9A. 44.040);

(24) ((Rape—in—the—seconddegree{(RONI9A44050)+

25))) Rape in the ((t+hi+d)) second degree (RCW 9A. 44.060);
((£26))) (25) Indecent liberties (RCWO9A. 44.100);

((2H)) (26) Rape of a child in the first degree (RCW9A. 44.073);
((£28))) (27) Rape of a child in the second degree (RCW9A. 44.076) ;
((629)Y)) (28) Rape of a child in the third degree (RCW9A. 44.079);
((38))) (29) Child nolestation in the first degree (RCW

9A. 44. 083) ;

((3)) (30) Child nolestation in the second degree (RCW
9A. 44. 086) ;

((321)) (31) Child nmolestation in the third degree (RCW
9A. 44. 089) ;

((€633))) (32) Stalking (RCWO9A. 46.110);
((£34))) (33) Residential burglary (RCW9A. 52.025); and

((35))) (34) Violation of a tenmporary or permanent protective
order issued pursuant to chapter 9A 46, 10.14, 10.99, 26.09, or 26.50
RCW

Sec. 13. RCW 10. 64. 025 and 1996 c¢ 275 s 10 are each anended to
read as foll ows:

(1) A defendant who has been found guilty of a felony and is
awai ti ng sentencing shall be detained unless the court finds by clear
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and convincing evidence that the defendant is not likely to flee or to
pose a danger to the safety of any other person or the community if
rel eased. Any bail bond that was posted on behalf of a defendant
shal |, upon the defendant’s conviction, be exonerated.

(2) A defendant who has been found guilty of one of the follow ng
of fenses shall be detained pending sentencing: Rape in the first ((er
second)) degree (RCWO9A 44.040 ((and—9A44-050))); rape of a child in
the first, second, or third degree (RCW 9A 44.073, 9A 44.076, and
9A. 44.079); child nolestation in the first, second, or third degree
(RCW 9A. 44.083, 9A 44.086, and 9A.44.089); sexual msconduct with a
mnor in the first or second degree (RCW 9A. 44.093 and 9A 44.096);

i ndecent liberties (RCW9A. 44.100); incest (RCW9A 64.020); luring (RCW
9A. 40.090); any class A or B felony that is a sexually notivated
offense as defined in RCW 9.94A.030; a felony violation of RCW
9.68A.090; or any offense that is, under chapter 9A. 28 RCW a crim nal
attenpt, solicitation, or conspiracy to commt one of those offenses.

Sec. 14. RCW10.95.020 and 1995 ¢ 129 s 17 and 1994 c 121 s 3 are
each reenacted and anmended to read as foll ows:

A person is guilty of aggravated first degree nurder if he or she
commts first degree nurder as defined by RCW9A 32.030(1)(a), as now
or hereafter anended, and one or nore of the follow ng aggravating
ci rcunst ances exi st:

(1) The victimwas a | aw enforcenent officer, corrections officer,
or fire fighter who was performng his or her official duties at the
time of the act resulting in death and the victim was known or
reasonably shoul d have been known by the person to be such at the tine
of the killing;

(2) At the time of the act resulting in the death, the person was
serving a termof inprisonnent, had escaped, or was on authorized or
unaut horized leave in or from a state facility or program for the
i ncarceration or treatnent of persons adjudicated guilty of crines;

(3) At the tinme of the act resulting in death, the person was in
custody in a county or county-city jail as a consequence of havi ng been
adj udicated guilty of a felony;

(4) The person commtted the nmurder pursuant to an agreenent that
he or she would receive noney or any other thing of value for
commtting the nurder;

SB 6518 p. 36



© 00 N O Ol WDN P

W WWWWNNNNMNNNMNNMNNNRRRRERERERERLERPR PR
D WONRPOOOOMNOUODNWNEROOOOWNOOOUNAWNIERO

35
36
37
38

(5) The person solicited another person to conmt the murder and
had paid or had agreed to pay noney or any other thing of value for
comm tting the nurder;

(6) The person commtted the murder to obtain or maintain his or
her menbership or to advance his or her position in the hierarchy of an
or gani zati on, association, or identifiable group;

(7) The murder was committed during the course of or as a result of
a shooting where the discharge of the firearm as defined in RCW
9.41.010, is either froma notor vehicle or fromthe i medi ate area of
a notor vehicle that was used to transport the shooter or the firearm
or both, to the scene of the discharge;

(8) The victimwas:

(a) Ajudge; juror or former juror; prospective, current, or fornmer
witness in an adjudicative proceeding; prosecuting attorney; deputy
prosecuting attorney; defense attorney; a nenber of the indeterm nate
sentence review board; or a probation or parole officer; and

(b) The nurder was related to the exercise of official duties
performed or to be perforned by the victim

(9) The person committed the nurder to conceal the conm ssion of a
crime or to protect or conceal the identity of any person conmtting a
crime, including, but specifically not l[imted to, any attenpt to avoid
prosecution as a persistent offender as defined in RCW 9. 94A. 030;

(10) There was nore than one victimand the nurders were part of a
common schene or plan or the result of a single act of the person;

(11) The nmurder was commtted in the course of, in furtherance of,
or in imediate flight fromone of the follow ng crines:

(a) Robbery in the first or second degree;

(b) Rape in the first ((er—seeend)) degree;

(c) Burglary inthe first or second degree or residential burglary;

(d) Kidnapping in the first degree; or

(e) Arson in the first degree;

(12) The victim was regqularly enployed or self-enployed as a
newsreporter and the murder was commtted to obstruct or hinder the
i nvestigative, research, or reporting activities of the victim

Sec. 15. RCW 10.99.020 and 1997 c 338 s 53 are each anended to
read as foll ows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.
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(1) "Famly or household nenbers" neans spouses, former spouses,
persons who have a child in comon regardl ess of whet her they have been
married or have lived together at any tinme, adult persons related by
bl ood or marriage, adult persons who are presently residing together or
who have resided together in the past, persons sixteen years of age or
ol der who are presently residing together or who have resi ded together
in the past and who have or have had a dating relationship, persons
si xteen years of age or older wth whom a person sixteen years of age
or older has or has had a dating rel ationship, and persons who have a
bi ol ogical or legal parent-child relationship, including stepparents
and stepchildren and grandparents and grandchil dren.

(2) "Dating rel ationshi p" has the sanme neani ng as i n RCW26. 50. 010.

(3) "Donestic violence" includes but is not limted to any of the
followng crimes when commtted by one famly or household nenber
agai nst anot her:

(a) Assault in the first degree (RCW9A. 36.011);
(b) Assault in the second degree (RCW9A. 36.021);
(c) Assault in the third degree (RCW9A. 36.031);
(d) Assault in the fourth degree (RCW9A. 36.041);

(e) Drive-by shooting (RCW9A. 36.045);

(f) Reckl ess endangernent (RCW 9A. 36. 050);

(g) Coercion (RCWO9A. 36.070);

(h) Burglary in the first degree (RCW9A. 52.020);

(1) Burglary in the second degree (RCW9A. 52.030);

(J) Cimnal trespass in the first degree (RCW9A. 52.070);

(k) Crimnal trespass in the second degree (RCW9A. 52.080);

(1) Malicious mschief in the first degree (RCW9A. 48.070);

(m Malicious mschief in the second degree (RCW 9A 48.080);

(n) Malicious mschief in the third degree (RCW 9A. 48. 090);

(o) Kidnapping in the first degree (RCW9A. 40.020);

(p) Kidnapping in the second degree (RCW 9A. 40.030);

(q) Unlawful inprisonnment (RCW 9A. 40.040);

(r) Violation of the provisions of a restraining order restraining
t he person or restraining the person fromgoing onto the grounds of or
entering a residence, workplace, school, or day care (RCW 26.09. 300,
26. 10. 220, or 26.26.138);

(s) Violation of the provisions of a protection order or no-contact
order restraining the person or restraining the person fromgoing onto
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the grounds of or entering a residence, workplace, school, or day care
(RCW 26. 50. 060, 26.50.070, 26.50.130, 10.99.040, or 10.99.050);

(t) Rape in the first degree (RCW 9A. 44.040);

(u) ((Rape—+n—the—seconddegree{ROAWI9A44-050)+

+))) Residential burglary (RCW9A. 52.025);

((&)) (v) Stalking (RCWO9A. 46.110); and

((699)) (W) Interference with the reporting of donestic violence
(RCW 9A. 36. 150) .

(4) "Victinm neans a famly or household nenber who has been
subj ected to donestic violence.

Sec. 16. RCW13.40.0357 and 1997 ¢ 338 s 12 and 1997 ¢ 66 s 6 are
each reenacted and anended to read as fol |l ows:

DESCRI PTI ON AND OFFENSE CATEGORY

JUVENILE JUVENILE DISPOSITION
DISPOSITION CATEGORY FOR ATTEMPT,
OFFENSE BAILJUMP, CONSPIRACY,
CATEGORY DESCRIPTION (RCW CITATION) OR SOLICITATION

Arson and Malicious Mischief

A Arson 1 (9A.48.020) B+
B Arson 2 (9A.48.030) C
C Reckless Burning 1 (9A.48.040) D
D Reckless Burning 2 (9A.48.050) E
B Malicious Mischief 1 (9A.48.070) C
C Malicious Mischief 2 (9A.48.080) D
D Malicious Mischief 3 (<$50 is

E class) (9A.48.090) E
E Tampering with Fire Alarm

Apparatus (9.40.100) E
A Possession of Incendiary Device

(9.40.120) B+

Assault and Other Crimes

Involving Physical Harm
A Assault 1 (9A.36.011) B+
B+ Assault 2 (9A.36.021) C+
C+ Assault 3 (9A.36.031) D+
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C+

C+

B+

O O m O

C+

B+

Assault 4 (9A.36.041)
Drive-By Shooting
(9A.36.045)

Reckless Endangerment
(9A.36.050)

Promoting Suicide Attempt
(9A.36.060)

Coercion (9A.36.070)
Custodial Assault (9A.36.100)

Burglary and Trespass
Burglary 1 (9A.52.020)
Residential Burglary
(9A.52.025)

Burglary 2 (9A.52.030)
Burglary Tools (Possession of)
(9A.52.060)

Criminal Trespass 1 (9A.52.070)
Criminal Trespass 2 (9A.52.080)
Vehicle Prowling 1 (9A.52.095)
Vehicle Prowling 2 (9A.52.100)

Drugs

Possession/Consumption of Alcohol

(66.44.270)
[llegally Obtaining Legend Drug
(69.41.020)

Sale, Delivery, Possession of Legend

Drug with Intent to Sell
(69.41.030)

Possession of Legend Drug
(69.41.030)

Violation of Uniform Controlled
Substances Act - Narcotic or

M ethamphetamine Sale
(69.50.401(a)(1)(i) or (ii))
Violation of Uniform Controlled
Substances Act - Nonnarcotic Sale
(69.50.401(a)(1)(iii))

C+

D+

C+

@

m O m m m

B+
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C+

D+

Possession of Marihuana <40 grams

(69.50.401(e))

Fraudulently Obtaining Controlled
Substance (69.50.403)

Sale of Controlled Substance
for Profit (69.50.410)

Unlawful Inhalation (9.47A.020)
Violation of Uniform Controlled
Substances Act - Narcotic or

M ethamphetamine

Counterfeit Substances
(69.50.401(b)(1)(i) or (ii))
Violation of Uniform Controlled
Substances Act - Nonnarcotic
Counterfeit Substances
(69.50.401(b)(1) (iii), (iv), (V)
Violation of Uniform Controlled
Substances Act - Possession of a
Controlled Substance
(69.50.401(d))

Violation of Uniform Controlled
Substances Act - Possession of a
Controlled Substance
(69.50.401(c))

Firearms and Weapons

Theft of Firearm (9A.56.300)
Possession of Stolen Firearm
(9A.56.310)

Carrying Loaded Pistol Without
Permit (9.41.050)

Possession of Firearms by Minor (<18)

(9.41.040(2) (b) (iii))
Possession of Dangerous Weapon
(9.41.250)

Intimidating Another Person by use

of Weapon (9.41.270)

Homicide
Murder 1 (9A.32.030)

p. 41
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B+
C+
B+

B+
C+

B+

B+

C+
D+

A

C+
A-
B+
B

Resisting Arrest (9A.76.040) E

Introducing Contraband 1

(9A.76.140) C

Introducing Contraband 2

(9A.76.150) D

Introducing Contraband 3

(9A.76.160) E

Intimidating a Public Servant

(9A.76.180) C+

Intimidating a Witness

(9A.72.110) C+

Public Disturbance

Riot with Weapon (9A.84.010) D+

Riot Without Weapon

(9A.84.010)

Failure to Disperse (9A.84.020) E

Disorderly Conduct (9A.84.030) E

Sex Crimes

Rape 1 (9A.44.040) B+
(A—Rape2(9A-44:050———B+))

Rape ((3)) 2 (9A.44.060) D+

Rape of a Child 1 (9A.44.073) B+

Rape of a Child 2 (9A.44.076) C+

Incest 1 (9A.64.020(1)) C

Incest 2 (9A.64.020(2)) D

Murder 2 (9A.32.050) B+
Manslaughter 1 (9A.32.060) C+
Manslaughter 2 (9A.32.070) D+
Vehicular Homicide (46.61.520) C+
Kidnapping

Kidnap 1 (9A.40.020) B+
Kidnap 2 (9A.40.030) C+

Unlawful Imprisonment
(9A.40.040) D+

Obstructing Governmental Operation
Obstructing a Law Enforcement
Officer (9A.76.020)
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D+

B+

C+

Indecent Exposure

(Victim <14) (9A.88.010)
Indecent Exposure

(Victim 14 or over) (9A.88.010)
Promoting Prostitution 1
(9A.88.070)

Promoting Prostitution 2
(9A.88.080)

O & A (Prostitution) (9A.88.030)
Indecent Liberties (9A.44.100)
Child Molestation 1 (9A.44.083)
Child Molestation 2 (9A.44.086)

C+

C+
B+
C+

Theft, Robbery, Extortion, and Forgery

Theft 1 (9A.56.030)

Theft 2 (9A.56.040)

Theft 3 (9A.56.050)

Theft of Livestock (9A.56.080)
Forgery (9A.60.020)

Robbery 1 (9A.56.200)
Robbery 2 (9A.56.210)
Extortion 1 (9A.56.120)
Extortion 2 (9A.56.130)
Possession of Stolen Property 1
(9A.56.150)

Possession of Stolen Property 2
(9A.56.160)

Possession of Stolen Property 3
(9A.56.170)

Taking Motor Vehicle Without
Owner’s Permission (9A.56.070)

Motor Vehicle Related Crimes
Driving Without a License
(46.20.005)

Hit and Run - Injury
(46.52.020(4))

Hit and Run-Attended
(46.52.020(5))
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E Hit and Run-Unattended
(46.52.010) E
C Vehicular Assault (46.61.522)
C Attempting to Elude Pursuing
Police Vehicle (46.61.024)
E Reckless Driving (46.61.500) E
Driving While Under the Influence
(46.61.502 and 46.61.504) E

Other

Bomb Threat (9.61.160)
Escape 1 (9A.76.110)
Escape 2 (9A.76.120)
Escape 3 (9A.76.130)

m O O O @
m O O O

Obscene, Harassing, Etc.,
Phone Calls (9.61.230) E
A Other Offense Equivaent to an

Adult Class A Felony B+
B Other Offense Equivaent to an

Adult Class B Felony C
C Other Offense Equivaent to an

Adult Class C Felony D
D Other Offense Equivaent to an

Adult Gross Misdemeanor E
E Other Offense Equivaent to an

Adult Misdemeanor E
\Y, Violation of Order of Restitution,
Community Supervision, or

Confinement £13.40.200) \%

Escape 1 and 2 and Attenpted Escape 1 and 2 are classed as C of f enses
and the standard range is established as foll ows:

1st escape or attenpted escape during 12-nonth period - 4 weeks
confi nenent

2nd escape or attenpted escape during 12-nonth period - 8 weeks
confi nenent

3rd and subsequent escape or attenpted escape during 12-nonth
period - 12 weeks confinenent
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Ff the court finds that a respondent has violated terms of an order,

it may inpose a penalty of up to 30 days of confinenent.

This schedule nust be used for juvenile offenders.

JUVENI LE SENTENCI NG STANDARDS

sel ect sentencing option A, B, or C

Current
Offense

Category

B+

C+

OPTION A
JUVENI LE OFFENDER SENTENCI NG GRI D
STANDARD RANGE

180 WEEKS TO AGE 21 YEARS

103 WEEKS TO 129 WEEKS

15-36 52-65 80-100  103-129
WEEKS WEEKS WEEKS WEEKS
EXCEPT
30-40
WEEKS FOR
15-17
YEAR OLDS
15-36 52-65 80-100  103-129
WEEKS WEEKS WEEKS WEEKS
LOCAL 52-65
SANCTIONS (LS) 15-36 WEEKS WEEKS
LS
15-36 WEEKS
LS 15-36 WEEKS
Local Sanctions:
0 to 30 Days
LS 0 to 12 Months Community Supervision
0 to 150 Hours Community Service
LS $0 to $500 Fine
LS
0 1 2 3 4 or more

PRIOR ADJUDICATIONS

The court may
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NOTE: References in the grid to days or weeks nean periods of
confi nement .

(1) The vertical axis of the gridis the current offense category.
The current offense category is determned by the offense of
adj udi cati on.

(2) The horizontal axis of the grid is the nunber of prior
adj udi cations included in the juvenile’ s crimnal history. Each prior
felony adjudication shall count as one point. Each prior violation
m sdenmeanor, and gross m sdeneanor adjudication shall count as 1/4
point. Fractional points shall be rounded down.

(3) The standard range disposition for each offense i s determ ned
by the intersection of the colum defined by the prior adjudications
and the row defined by the current offense category.

(4) RCW 13.40.180 applies if the offender is being sentenced for
nore than one offense.

(5 A current offense that is a violation is equivalent to an
of fense category of E. However, a disposition for a violation shal
not include confinenent.

OR

OPTI ON B
CHEM CAL DEPENDENCY DI SPOSI TI ON ALTERNATI VE

If the juvenile offender is subject to a standard range
di sposition of | ocal sanctions or 15 to 36 weeks of confinenent and has
not commtted an A- or B+ offense, the court may inpose a disposition
under RCW 13. 40. 160(5) and 13. 40. 165.

OR

OPTION C
MANI FEST | NJUSTI CE

|f the court determ nes that a disposition under option A or B would
effectuate a manifest injustice, the court shall inpose a disposition
outside the standard range under RCW 13. 40. 160(2).

Sec. 17. RCW 13.40.077 and 1997 ¢ 338 s 18 are each anmended to
read as foll ows:
RECOMVENDED PROSECUTI NG STANDARDS
FOR CHARG NG AND PLEA DI SPCSI TI ONS
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| NTRODUCTI ON: These standards are intended solely for the
gui dance of prosecutors in the state of Washington. They are not
intended to, do not, and may not be relied upon to create a right or
benefit, substantive or procedural, enforceable at law by a party in
l[itigation with the state.

Evidentiary sufficiency.

(1) Decision not to prosecute.

STANDARD: A prosecuting attorney may decline to prosecute, even
though technically sufficient evidence to prosecute exists, in
situations where prosecution would serve no public purpose, would
def eat the underlying purpose of the law in question, or would result
in decreased respect for the law. The decision not to prosecute or
divert shall not be influenced by the race, gender, religion, or creed
of the suspect.

GUI DELI NES/ COMVENTARY:

Exanpl es

The foll ow ng are exanpl es of reasons not to prosecute which could
satisfy the standard.

(a) Contrary to Legislative Intent - It may be proper to decline
to charge where the application of crimnal sanctions would be clearly
contrary to the intent of the legislature in enacting the particular
statute.

(b) Antiquated Statute - It nay be proper to decline to charge
where the statute in question is antiquated in that:

(1) It has not been enforced for many years;

(1i) Mst nenbers of society act as if it were no longer in
exi stence;

(ti1) It serves no deterrent or protective purpose in today’'s
soci ety; and

(tv) The statute has not been recently reconsidered by the
| egi sl ature.

This reason is not to be construed as the basis for declining
cases because the law in question is unpopular or because it is
difficult to enforce.

(c) De Mnims Violation - It may be proper to decline to charge
where the violation of lawis only technical or insubstantial and where
no public interest or deterrent purpose woul d be served by prosecuti on.
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(d) Confinenent on ther Charges - It may be proper to decline to
charge because the accused has been sentenced on another charge to a
| engt hy period of confinenent; and

(1) Conviction of the new of fense would not nmerit any additional
direct or collateral punishnment;

(1i1) The new offense is either a m sdeneanor or a felony which is
not particularly aggravated; and

(tit) Conviction of the new offense would not serve any
significant deterrent purpose.

(e) Pending Conviction on Another Charge - It may be proper to
decline to charge because the accused is facing a pendi ng prosecution
in the sanme or another county; and

(1) Conviction of the new offense would not nmerit any additional
direct or collateral punishnment;

(1i) Conviction in the pending prosecution is inmnent;

(t1i1) The newoffense is either a m sdeneanor or a felony whichis
not particularly aggravated; and

(1v) Conviction of the new of fense woul d not serve any significant
deterrent purpose.

(f) H gh D sproportionate Cost of Prosecution - It may be proper
to decline to charge where the cost of |ocating or transporting, or the
burden on, prosecution witnesses is highly disproportionate to the
i nportance of prosecuting the offense in question. The reason should
be limted to mnor cases and should not be relied upon in serious
cases.

(g) Inproper Mtives of Conplainant - It may be proper to decline
charges because the notives of the conplainant are inproper and
prosecution woul d serve no public purpose, woul d defeat the underlying
pur pose of the law in question, or would result in decreased respect
for the | aw

(h) ITmunity - It may be proper to decline to charge where
immunity is to be given to an accused in order to prosecute another
where the accused information or testinmony wll reasonably |lead to the
conviction of others who are responsible for nore serious crimna
conduct or who represent a greater danger to the public interest.

(1) VictimRequest - It may be proper to decline to charge because
the victim requests that no crimnal charges be filed and the case
involves the following crinmes or situations:
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(1) Assault cases where the victim has suffered little or no
injury;

(1i) Crimes against property, not involving violence, where no
maj or | oss was suffered,

(ii1) Where doing so would not jeopardize the safety of society.

Care shoul d be taken to insure that the victim s request is freely
made and is not the product of threats or pressure by the accused.

The presence of these factors may also justify the decision to
di sm ss a prosecution which has been comenced.

Noti fication

The prosecutor is encouraged to notify the victim when practical,
and the | aw enforcenent personnel, of the decision not to prosecute.

(2) Decision to prosecute.

STANDARD:.

Crimes against persons will be filed if sufficient adm ssible
evi dence exists, which, when considered with the nost plausible,
reasonabl y foreseeabl e def ense that coul d be rai sed under the evi dence,
woul d justify conviction by a reasonable and objective fact-finder
Wth regard to offenses prohibited by RCW 9A 44.040, ((9A—44-050,))
9A. 44. 073, 9A.44.076, 9A 44.079, 9A. 44.083, 9A 44.086, 9A 44.089, and
9A. 64.020 the prosecutor should avoid prefiling agreenents or
di versions intended to place the accused in a program of treatnment or
counseling, so that treatnent, if determned to be beneficial, can be
proved under RCW 13. 40.160(4).

Crimes against property/other crines wll be filed if the
adm ssi bl e evidence is of such convincing force as to make it probable
t hat a reasonabl e and obj ective fact-finder woul d convict after hearing
all the adm ssible evidence and the nost plausible defense that could
be rai sed.

The cat egori zation of crines for these chargi ng standards shall be
the sane as found in RCW 9. 94A. 440(2).

The deci sion to prosecute or use diversion shall not be influenced
by the race, gender, religion, or creed of the respondent.

(3) Selection of Charges/ Degree of Charge

(a) The prosecutor should file charges which adequately descri be
the nature of the respondent’s conduct. O her offenses may be charged
only if they are necessary to ensure that the charges:

(1) WII significantly enhance the strength of the state’ s case at
trial; or
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(i) WII result in restitution to all victins.

(b) The prosecutor should not overcharge to obtain a guilty plea.
Over char gi ng i ncl udes:

(1) Charging a higher degree;

(1i1) Charging additional counts.

This standard is intended to direct prosecutors to charge those
crinmes which denonstrate the nature and seriousness of a respondent’s
crimnal conduct, but to decline to charge crines which are not
necessary to such an indication. Crinmes which do not nerge as a matter
of law, but which arise fromthe sanme course of conduct, do not al
have to be charged.

(4) Police Investigation

A prosecuting attorney i s dependent upon | aw enforcenent agencies
to conduct the necessary factual investigation which nust precede the
decision to prosecute. The prosecuting attorney shall ensure that a
t hor ough factual investigation has been conducted before a decision to
prosecute is made. In ordinary circunstances the investigation should
i ncl ude the foll ow ng:

(a) The interviewing of all material w tnesses, together with the
obtaining of witten statenents whenever possible;

(b) The conpletion of necessary |aboratory tests; and

(c) The obtaining, inaccordance with constitutional requirenents,
of the suspect’s version of the events.

If theinitial investigationis inconplete, a prosecuting attorney
shoul d i nsi st upon further investigation before a decision to prosecute
is made, and specify what the investigation needs to include.

(5) Exceptions

In certain situations, a prosecuting attorney may authorize filing
of a crimnal conplaint before the investigation is conplete if:

(a) Probable cause exists to believe the suspect is guilty; and

(b) The suspect presents a danger to the community or is likely to
flee if not apprehended; or

(c) The arrest of the suspect is necessary to conplete the
i nvestigation of the crine.

In the event that the exception to the standard is applied, the
prosecuting attorney shall obtain a conmtnent fromthe | aw enf or cenent
agency involved to conplete the investigation in a tinely manner. |If
t he subsequent investigation does not produce sufficient evidence to
meet the normal charging standard, the conplaint should be di sm ssed.
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(6) Investigation Techni ques

The prosecutor should be fully advised of the investigatory
techni ques that were used in the case investigation including:

(a) Pol ygraph testing;

(b) Hypnosis;

(c) Electronic surveillance;

(d) Use of informants.

(7) Prefiling Di scussions wth Defendant

Di scussions with the defendant or his or her representative
regarding the selection or disposition of charges may occur prior to
the filing of charges, and potential agreenents can be reached.

(8) Plea dispositions:

STANDARD

(a) Except as provided in subsection (2) of this section, a
respondent will normally be expected to plead guilty to the charge or
charges which adequately describe the nature of his or her crimna
conduct or go to trial.

(b) In certain circunmstances, a plea agreenent with a respondent
in exchange for a plea of guilty to a charge or charges that may not
fully describe the nature of his or her crimnal conduct may be
necessary and in the public interest. Such situations may include the
fol | ow ng:

(1) Evidentiary problens which make conviction of the origina
char ges doubt f ul

(1i) The respondent’s wllingness to cooperate in the
i nvestigation or prosecution of others whose crimnal conduct is nore
serious or represents a greater public threat;

(tit) A request by the victim when it is not the result of
pressure fromthe respondent;

(1v) The discovery of facts which mtigate the seriousness of the
respondent’ s conduct;

(v) The correction of errors in the initial charging decision;

(vi) The respondent’s history with respect to crimnal activity;

(vii) The nature and seriousness of the offense or offenses
char ged;

(viii) The probable effect of w tnesses.

(c) No plea agreenent shall be influenced by the race, gender
religion, or creed of the respondent. This includes but is not limted
to the prosecutor’s decision to utilize such disposition alternatives
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as the Special Sex Ofender Disposition Alternative, the Chem ca
Dependency Disposition Alternative, and mani fest injustice.

(9) Disposition recomendati ons:

STANDARD

The prosecutor may reach an agreenent regarding disposition
recommendat i ons.

The prosecutor shall not agree to withhold relevant information
fromthe court concerning the plea agreenent.

Sec. 18. RCW 13.40.210 and 1997 ¢ 338 s 32 are each anended to
read as foll ows:

(1) The secretary shall, except in the case of a juvenile
commtted by a court to a termof confinenment in a state institution
out side the appropriate standard range for the offense(s) for which the
juvenile was found to be guilty established pursuant to RCW13. 40. 030,
set a release or discharge date for each juvenile commtted to its
custody. The rel ease or discharge date shall be within the prescri bed
range to which a juvenile has been commtted except as provided i n RCW
13. 40. 320 concerning offenders the departnment determ nes are eligible
for the juvenile offender basic training canp program Such dates
shall be determned prior to the expiration of sixty percent of a
juvenile’s mnimumterm of confinenent included within the prescribed
range to which the juvenile has been commtted. The secretary shal
rel ease any juvenile commtted to the custody of the departnment within
four calendar days prior to the juvenile' s release date or on the
rel ease date set under this chapter. Days spent in the custody of the
departnment shall be tolled by any period of time during which a
juvenile has absented hinself or herself from the departnent’s
supervision wthout the prior approval of the secretary or the
secretary’s designee.

(2) The secretary shall nonitor the average daily popul ation of
the state’s juvenile residential facilities. Wen the secretary
concludes that in-residence population of residential facilities
exceeds one hundred five percent of the rated bed capacity specified in
statute, or in absence of such specification, as specified by the
departnment in rule, the secretary may recommend reductions to the
gover nor. On certification by the governor that the recomended
reducti ons are necessary, the secretary has authority to
admnistratively rel ease a sufficient nunber of offenders to reduce in-
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resi dence popul ati on to one hundred percent of rated bed capacity. The
secretary shall release those offenders who have served the greatest
proportion of their sentence. However, the secretary nay deny rel ease
in a particular case at the request of an offender, or if the secretary
finds that there is no responsible custodian, as determned by the
departnent, to whomto rel ease the offender, or if the release of the
of fender woul d pose a clear danger to society. The departnent shall
notify the conmtting court of the release at the tine of release if
any such early releases have occurred as a result of excessive in-
resi dence population. In no event shall an offender adjudicated of a
violent offense be granted release under the provisions of this
subsecti on.

(3)(a) Following the juvenile's rel ease under subsection (1) of
this section, the secretary may require the juvenile to conply with a
program of parole to be adm nistered by the departnent in his or her
communi ty which shall last no | onger than ei ghteen nonths, except that
in the case of a juvenile sentenced for rape in the first ((er—secend))
degree, rape of a child in the first or second degree, child
nol estation in the first degree, or indecent liberties with forcible
conpul sion, the period of parole shall be twenty-four nonths and, in
the discretion of the secretary, may be up to thirty-six nonths when
the secretary finds that an additional period of parole is necessary
and appropriate in the interests of public safety or to neet the
ongoi ng needs of the juvenile. A parole program is mandatory for
of fenders rel eased under subsection (2) of this section. The decision
to place an offender on parole shall be based on an assessnent by the
departnment of the offender’s risk for reoffending upon release. The
departnment shall prioritize available parole resources to provide
supervision and services to offenders at noderate to high risk for
r eof f endi ng.

(b) The secretary shall, for the period of parole, facilitate the
juvenile’ s reintegration into his or her comunity and to further this
goal shall require the juvenile to refrain frompossessing a firearmor
using a deadly weapon and refrain fromcomtting new of fenses and may
require the juvenile to: (i) Undergo avail able nedical, psychiatric,
drug and al cohol, sex offender, nental health, and other offense-
related treatnent services; (ii) report as directed to a parole officer
and/ or designee; (iii) pursue a course of study, vocational training,
or enmploynent; (iv) notify the parole officer of the current address
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where he or she resides; (v) be present at a particul ar address during
specified hours; (vi) remain wi thin prescribed geographi cal boundari es;
(vii) submt to electronic nmonitoring; (viii) refrain from using
illegal drugs and alcohol, and submt to random urinalysis when
requested by the assigned parole officer; (ix) refrain from contact
wi th specific individuals or a specified class of individuals; (x) neet
other conditions determned by the parole officer to further enhance
the juvenile s reintegration into the comunity; (xi) pay any court-
ordered fines or restitution; and (xii) perform community service.
Community service for the purpose of this section neans conpul sory
service, wthout conpensation, perfornmed for the benefit of the
community by the offender. Comunity service may be perforned through
public or private organizations or through work crews.

(c) The secretary may further require up to twenty-five percent of
the highest risk juvenile offenders who are placed on parole to
participate in an intensive supervision program O fenders
participating in an intensive supervision programshall be required to
conply with all terns and conditions listed in (b) of this subsection
and shall also be required to conply with the follow ng additiona
terms and conditions: (i) Cbey all laws and refrain fromany conduct
that threatens public safety; (ii) report at |east once a week to an
assigned community case manager; and (iii) meet all other requirenments
i nposed by the community case manager related to participating in the
I ntensi ve supervision program As a part of the intensive supervision
program the secretary may require day reporting.

(d) After term nation of the parole period, the juvenile shall be
di scharged fromthe departnment’s supervision

(4)(a) The departnment nmay also nodify parole for wviolation
thereof. |If, after affording a juvenile all of the due process rights
to which he or she would be entitled if the juvenile were an adult, the
secretary finds that a juvenile has violated a condition of his or her
parole, the secretary shall order one of the following which is
reasonably likely to effectuate the purpose of the parole and to
protect the public: (1) Continued supervision under the sane
conditions previously inposed; (ii) intensified supervision wth
increased reporting requirenents; (iii) additional conditions of
supervision authorized by this chapter; (iv) except as provided in
(a)(v) of this subsection, inposition of a period of confinenent not to
exceed thirty days in a facility operated by or pursuant to a contract
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with the state of Washington or any city or county for a portion of

each day or for a certain nunber of days each week with the bal ance of

the days or weeks spent under supervision; and (v) the secretary may
order any of the conditions or may return the offender to confinenent

for the remai nder of the sentence range if the offense for which the
of fender was sentenced is rape in the first ((er—seecoend)) degree, rape
of a child in the first or second degree, child nolestation in the
first degree, indecent liberties with forcible conpul sion, or a sex

offense that is also a serious violent offense as defined by RCW
9. 94A. 030.

(b) If the departnment finds that any juvenile in a program of
parol e has possessed a firearm or used a deadly weapon during the
program of parole, the departnent shall nodify the parole under (a) of
this subsection and confine the juvenile for at least thirty days.
Confinenent shall be in a facility operated by or pursuant to a
contract wwth the state or any county.

(5 A parole officer of the departnent of social and health
services shall have the power to arrest a juvenile under his or her
supervi sion on the sanme grounds as a | aw enforcenent officer would be
authorized to arrest the person.

(6) If so requested and approved under chapter 13.06 RCW the
secretary shall permt a county or group of counties to perform
functions under subsections (3) through (5) of this section.

Sec. 19. RCW 43.43.830 and 1996 ¢ 178 s 12 are each anended to
read as foll ows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout RCW 43.43.830 through 43. 43. 840.

(1) "Applicant" neans:

(a) Any prospective enployee who will or nay have unsupervised
access to children under sixteen years of age or developnentally
di sabl ed persons or vul nerable adults during the course of his or her
enpl oynent or involvenent with the business or organization;

(b) Any prospective volunteer who will have regularly schedul ed
unsupervised access to children wunder sixteen years of age,
devel opnental |y disabled persons, or vulnerable adults during the
course of his or her enploynent or involvenent with the business or
or gani zati on under circunstances where such access will or may invol ve
groups of (i) five or fewer children under twelve years of age, (ii)
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three or fewer children between twelve and si xteen years of age, (iii)
devel opnental |y di sabl ed persons, or (iv) vul nerable adults; or

(c) Any prospective adoptive parent, as defined in RCW26. 33. 020.

(2) "Business or organization" nmeans a business or organization
licensed in this state, any agency of the state, or other governnental
entity, that educates, trains, treats, supervises, houses, or provides
recreation to devel opnental ly di sabl ed persons, vulnerable adults, or
children under sixteen years of age, including but not limted to
public housing authorities, school districts, and educational service
districts.

(3) "Civil adjudication"” neans a specific court finding of sexual
abuse or exploitation or physical abuse in a dependency action under
RCW13.34.040 or in a donestic relations action under Title 26 RCW In
the case of vulnerable adults, civil adjudication nmeans a specific
court finding of abuse or financial exploitation in a protection
proceedi ng under chapter 74.34 RCW It does not include adm nistrative
proceedi ngs. The term"civil adjudication" is further limted to court
findings that identify as the perpetrator of the abuse a naned
i ndi vidual, over the age of eighteen years, who was a party to the
dependency or dissolution proceeding or was a respondent in a
protection proceeding in which the finding was nade and who contested
the allegation of abuse or exploitation.

(4) "Conviction record"” nmeans "conviction record" infornmation as
defined in RCW 10.97.030(3) relating to a crime against children or
ot her persons conmtted by either an adult or a juvenile. It does not
include a conviction for an offense that has been the subject of an
expungenent, pardon, annul nent, certificate of rehabilitation, or other
equi val ent procedure based on a finding of the rehabilitation of the
person convicted, or a conviction that has been the subject of a
par don, annul ment, or other equival ent procedure based on a finding of
i nnocence. It does include convictions for offenses for which the
def endant received a deferred or suspended sentence, unless the record
has been expunged according to | aw.

(5 "Crinme against children or other persons” neans a conviction
of any of the follow ng offenses: Aggravated nurder; first or second
degree nurder; first or second degree kidnaping; first, second, or
third degree assault; first, second, or third degree assault of a
child; first((s)) or second((;—e+—thi+d)) degree rape; first, second,
or third degree rape of a child; first or second degree robbery; first
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degree arson; first degree burglary; first or second degree
mansl aughter; first or second degree extortion; indecent liberties;
incest; vehicular homcide; first degree pronoting prostitution;
communi cation with a mnor; unlawful inprisonnent; sinple assault

sexual exploitation of mmnors; first or second degree crimnal
m streatnment; child abuse or negl ect as defined in RCW26. 44.020; first
or second degree custodial interference; malicious harassnent; first,
second, or third degree child nolestation; first or second degree
sexual m sconduct with a mnor; first or second degree rape of a child;
patronizing a juvenile prostitute; child abandonnment; pronoting
por nography; selling or distributing erotic material to a mnor;
custodi al assault; violation of child abuse restraining order; child
buying or selling; prostitution; felony indecent exposure; crimna
abandonnment; or any of these crinmes as they may be renaned in the
future.

(6) "Crines relating to financial exploitation” nmeans a conviction
for first, second, or third degree extortion; first, second, or third
degree theft; first or second degree robbery; forgery; or any of these
crinmes as they may be renaned in the future.

(7) "Disciplinary board final decision" neans any final decision
issued by a disciplining authority under chapter 18.130 RCW or the
secretary of the departnent of health for the foll ow ng busi nesses or
pr of essi ons:

(a) Chiropractic;

(b) Dentistry;

(c) Dental hygiene;

(d) Massage;

(e) Mdw fery;

(f) Naturopat hy;

(g) Osteopathic nedicine and surgery;

(h) Physical therapy;

(1) Physicians;

(j) Practical nursing;

(k) Registered nursing; and

(1) Psychol ogy.

"Disciplinary board final decision,"” for real estate brokers and
sal espersons, neans any final decision issued by the director of the
departnent of licensing for real estate brokers and sal espersons.

(8) "Unsupervised" neans not in the presence of:
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(a) Another enployee or volunteer from the sanme business or
organi zation as the applicant; or

(b) Any relative or guardian of any of the children or
devel opnental |y disabled persons or vulnerable adults to which the
applicant has access during the course of his or her enploynent or
i nvol venent with the business or organization.

(9) "Vulnerable adult"™ neans "vulnerable adult"” as defined in
chapter 74.34 RCW except that for the purposes of requesting and
recei vi ng background checks pursuant to RCW 43.43.832, it shall also
i ncl ude adults of any age who | ack the functional, nental, or physical
ability to care for thensel ves.

(10) "Financial exploitation” means the illegal or inproper use of
a vulnerable adult or that adult’s resources for another person’s
profit or advantage.

(11) "Agency" neans any person, firm partnership, association
corporation, or facility which receives, provides services to, houses
or otherw se cares for vul nerable adults.

Sec. 20. RCW 71.09.020 and 1995 c 216 s 1 are each anended to
read as foll ows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout this chapter.

(1) "Sexually violent predator" nmeans any person who has been
convicted of or charged with a crinme of sexual violence and who suffers
from a nental abnormality or personality disorder which makes the
person likely to engage in predatory acts of sexual violence if not
confined in a secure facility.

(2) "Mental abnormality" means a congenital or acquired condition
affecting the enotional or volitional capacity which predi sposes the
person to the commssion of <crimnal sexual acts in a degree
constituting such person a nenace to the health and safety of others.

(3) "Likely to engage in predatory acts of sexual violence" neans
that the person nore probably than not will engage in such acts. Such
i kelihood must be evidenced by a recent overt act if the person is not
totally confined at the tine the petitionis filed under RCW71. 09. 030.

(4) "Predatory"™ neans acts directed towards strangers or
i ndividuals with whom a rel ati onship has been established or pronoted
for the primary purpose of victimzation.
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(5) "Recent overt act" nmeans any act that has either caused harm
of a sexually violent nature or creates a reasonabl e apprehensi on of
such harm

(6) "Sexually violent offense” neans an act commtted on, before,
or after July 1, 1990, that is: (a) An act defined in Title 9A RCWas
rape in the first degree, ((rape—+n—the——second—degree—byforeible
conpulsion;-)) rape of a child in the first or second degree, statutory
rape in the first or second degree, indecent liberties by forcible
conpul sion, indecent liberties against a child under age fourteen,
i ncest against a child under age fourteen, or child nolestation in the
first or second degree; (b) a felony offense in effect at any tine
prior to July 1, 1990, that is conparable to a sexual ly viol ent offense
as defined in (a) of this subsection, or any federal or out-of-state
conviction for a felony of fense that under the | aws of this state would
be a sexually violent offense as defined in this subsection; (c) an act
of murder in the first or second degree, assault in the first or second
degree, assault of achildinthe first or second degree, kidnapping in
the first or second degree, burglary in the first degree, residential
burglary, or unlawful inprisonnment, which act, either at the tinme of
sentencing for the offense or subsequently during civil conmmtnent
proceedi ngs pursuant to chapter 71.09 RCW has been determ ned beyond
a reasonabl e doubt to have been sexually notivated, as that termis
defined in RCW9. 94A 030; or (d) an act as described in chapter 9A 28
RCW that is an attenpt, crimnal solicitation, or crimnal conspiracy
to commt one of the felonies designated in (a), (b), or (c) of this
subsecti on.

(7) "Less restrictive alternative" nmeans court-ordered treatnent
in a setting less restrictive than total confinenent.

(8) "Secretary" nmeans the secretary of social and health services
or his or her designee.

NEW SECTION. Sec. 21. RCWO9A 44.050 and 1997 ¢ 392 s 514, 1993
c 477 s 2, 1990 ¢ 3 s 901, 1988 c 146 s 1, 1983 c 118 s 2, 1979 ex.s.
c 244 s 2, & 1975 1st ex.s. ¢ 14 s 5 are each repeal ed.

NEW SECTION.  Sec. 22. This act takes effect July 1, 1998.

~-- END ---
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